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Research is a core activity of the College of Business. Our academics are dedicated to both
knowledge creation (through research) and knowledge dissemination (through industry
engagement and teaching). Our researchers solve real-world problems in collaboration with
diverse and dynamic partners. The College has a strong record of industry engagement and
counts large multi-national companies such as ANZ, Boeing and GE amongst it's partners. To
support industry engaged research, the College has created a cohesive and dynamic research
environment, that fosters entrepreneurship and innovation. The College has established five
Research Priority Areas that seek to integrate our interdisciplinary research expertise with the
needs of industry. These five priority areas are: People, Organisation and Work;
Entrepreneurship and Innovation; Global Supply Chain Management and Logistics;
Governance, Accountability and the Law; and, Markets, Culture and Behaviour. The College
also hosts four other major research units that work closely with industry: The Centre for
Innovative Justice; Australian APEC Study Centre; The Blockchain Research Hub; and, The
International Development and Trade Research Group. The College of Business has a bright
research future. We invite you to partner with us and be a part of that bright future. To find out
more please visit our website: www.rmit.edu.au/about/our-education/academic-colleges/collegeof-business
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Executive Summary
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By 2022, it is expected that over 1 million trusts will exist in Australia. Trusts are used as a
vehicle for business, investment and estate planning by various segments of Australian society.
There are many types of trusts, the most common type being discretionary trusts. In total, trust
income in 2013/14 exceeded $340 billion making this vehicle a defining feature of the Australian
economy with trusts in the financial services sector alone accounting for over $24 billion 1.

Another central feature of Australia’s economic landscape is its tax system and in particular the
way in which it regulates the behaviour and activities of trust users. The purpose of this
investigation was to examine the efficacy of the current system of taxation of trusts. Key
highlights of our study include:
•

•

•

•

•

The interactions between the trust and tax laws are being manipulated which could
contribute to the sheltering of significant amounts of tax. At conservative levels this
amount is estimated to be between $672m and $1.2b per annum.
Chains of trusts and interlinking trusts are common which may reflect a deliberate intent
to create a degree of opacity with relation to trust income.
Trust tax lodgment patterns differ according to trust type, however these are difficult to
ascertain given the current level of information available.
The current system of trusts presents significant challenges in implementing
international transparency obligations and recommendations.
Australian trust taxation law is remarkably different from other common law jurisdictions.

These highlights are based on an in-depth investigation which:

1. Analysed Australian Tax Office (ATO) de-identified data, relating to various discreet
groups of taxpayers2 (Wealthy Australians, Potential High Net Wealth Individuals, High
Net Wealth Individuals and other private groups), in order to assess:
o current effectiveness of the tax system in relation to the tax use of trusts,
including taxpayers’ responses to administrative or legislative changes;
o trends or indicators as to future tax use of trusts and their impact on the
performance of the tax system, including suggestions of how to improve
taxpayers’ voluntary compliance; and
o administration issues arising from the current interaction of tax and trust law.

1

Amounts sourced are total business income values from Table 5 of ATO taxation trust statistics data

2

At time of data analysis, the following acronyms were in use - HWI: High Net Wealth Individuals; PHWI:
Potential High Wealth Individuals. However, the ATO has recently changed its classification system and
now combines these two categories into one. For the purposes of this report the former method of
classification is retained
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2. Examined how other common law jurisdictions (a) tax trusts (with a particular focus on
jurisdictions with similar legal systems to Australia), (b) deal with similar tax use of trusts
(c) address similar issues that arise from the interaction of tax and trusts law and (d)
regulate trusts. Instructive comparisons are made with the Australian trusts’ taxation
system.
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3. Assessed other known commercial or legal matters that are relevant to the use of trusts
and may have an impact on the ATO’s tax administration.

In particular, the investigation focused on the following areas:

1. The income tax shuffle: How inconsistencies between trust and tax income definitions
can be used to shelter income from higher rates of tax. This opportunity is brought about
by creating and subsequently utilising the mismatch between income for tax law
purposes (net income) and income under trust law purposes (distributable income)
2. Complex distributions: How distributions between trusts can be effectively used to
disrupt ATO oversight of income streams.
3. Non-lodgment and trust lodgment patterns of trust tax returns: How effective the current
system is in identifying the number of trusts and monitoring their activity.
4. Transparency: How the current system for the taxation of trusts in Australia is positioned
to meet the requirements and expectations of Australia’s international treaty partners.

In addition, this report also includes a review of the taxation of trusts in Canada, New Zealand,
the United Kingdom and the United States and how they compare with the Australian context. A
critical review of the roles of accountants and legal professionals in providing advice in relation
to the use of trusts is also presented. Finally, industry practitioner perspectives were gathered
via in-depth interviews to provide insight on motivations and behaviours in relation to the use of
trusts.
The following is a summary of key findings presented in the order in which they appear in this
report.

Income Tax Shuffle

Income tax shuffles exploit the differences in the definitions of income under trusts law and tax
law. Beneficiaries are made liable for tax on the amounts which they do not receive resulting in
a separation of economic and tax outcomes.
This separation, following the decision in FCT v Bamford (2010) 240 CLR 481, takes the form of
trustees and/or the terms of trusts reducing distributable trusts law income to below the level of
tax law income. The amount calculated for trusts law purposes (distributable income) is then
distributed to presently entitled beneficiaries. However, the tax liability of these beneficiaries is
calculated from their share of the trusts tax law (net income) income. Presently entitled
beneficiaries to whom reduced distributions are made may be concessionally taxed or insolvent.
Amounts withheld by the trust (being the difference between the net income and distributable
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income) are distributed tax-free to other beneficiaries in subsequent years. Findings from this
investigation suggest:
The major indicator that an income tax shuffle has occurred is that a trust has a smaller
amount of distributable income than net (taxable) income, however it should be noted
that there may be other explanations for this indicator. Nevertheless, an income
mismatch is present in every case of an income tax shuffle – a review of five cases
(some spanning more than one year) featured 18 arrangements involving income
sheltering estimated to be in excess of $700 million with potential tax leakages of $195
million.

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

•

•

Most subordinate indicators in relation to income tax shuffle are beneficiary-specific –
such as the use of ‘bucket’ companies, loss-making entities/companies. The use of
companies and trusts in combination provide several avenues through which an income
tax shuffle could be fully exploited.

•

Anti-avoidance provisions may not be sufficient to deal with common cases of income
tax shuffles, and such arrangements can be easily enacted by taxpayers.

Recent case investigations by the ATO reveal the ease with which wealthy taxpayers can utilise
trusts in private groups and reduce their tax liabilities. The analysis of five investigations
included in this report demonstrates the range of taxpayer behaviours in relation to the full
exploitation of income tax shuffles. In just these five cases alone, the tax leakage is estimated to
be approximately $195m. The data analysis carried out as part of this report clearly shows that
the potential for widespread use of income tax shuffles exists given the current regime of the
taxation of trusts.
Specifically, analysis of de-identified trusts’ tax return information provided by the ATO revealed:
•
•

•

•

•

Strong evidence of income mismatches.
Distributions to company beneficiaries accompanied by franking credits to permanently
limit the tax liability and cap the tax rate at 30%.
On average, ‘loss-making’ company beneficiaries received 22% of trust total distributions
while ‘non-loss-making’ company beneficiaries received only 14%.
A conservative estimate indicates that $672 million to $1.2 billion of tax revenue could be
sheltered annually.
Less conservative estimates suggest the amount of tax sheltered could be several billion
dollars which will be further inflated as the corporate tax rate decreases.

These findings demonstrate that orchestrating income tax shuffles can be particularly
advantageous for high wealth individuals. Further, some of these schemes appear to be
(deliberately) complex.
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Complex Distributions
Complex distributions were the second area of focus for this investigation. It was observed that
taxpayers can derive income from trusts in convoluted ways in order to defer, reduce or
extinguish tax liabilities.
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Based on analysis of ATO supplied case studies, four key traits emerged:

1. Multiple trust structures: Chains of trusts make it difficult for the ATO to identify the
ultimate beneficiaries to assess. “Circular entitlements” are an extreme example
whereby at least two trusts make each other presently entitled.
2. Questionable present entitlements: Low-taxed and tax-preferred entities – charities,
tax exempts, loss companies and ‘bucket companies’ - agree with existing trust
beneficiaries that they will become trust beneficiaries and transfer the (low-taxed)
distributions they receive in that capacity, less a service fee.
3. Association with income tax shuffles: Income tax shuffles seem to be a common
feature of complex distributions, in particular added complexity aids individuals in having
arrangements whereby a trust’s trusts law income happens to be less than its tax law
income, or a distribution that is made to an unlikely tax exempt or corporate beneficiary.
4. Income Re-characterisation: Provisions of the Tax Act may be manipulated through
the use of trusts in complicated transactions. For example, substitution of income
character to achieve a lower rate of withholding tax for non-resident beneficiaries.

Analysis of ATO data revealed:
•

•
•

•
•
•

Approximately 80% of inter-trust complex distributions are only one level deep (i.e., trust
A distributes to trust B), while 13% engage in a further third tier distribution (i.e., trust A
distributes to trust B and trust B distributes to trust C).
Five tier deep trust chains were not uncommon.
Distributions from trust A to trust B more than doubled over a three year period: $21
billion (2012) to $50 billion (2015).
Circular distributions were observed.
Distribution amounts decrease (in aggregate) at each successive level.
A “spread thin then thick” approach was apparent, where the intention, and the outcome,
is to create a degree of opacity around trust income and the ultimate beneficiaries to
which the funds flow.

These observations suggest there is a significant administrative challenge for the ATO,
particularly in levying the correct tax burden on the appropriate ultimate beneficiary or entity. In
addition, administrative costs are likely to be inflated due to the deliberate attempt to confound
oversight. This also increases the amount of tax sheltered and hinders equitable and
transparent tax outcomes.
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Non-Lodgment and Lodgment Trust Patterns
A complicating administrative challenge is non-lodgment of trust tax returns. The Commissioner
has limited sources of information on trusts and these are insufficient given the increasing
complexity surrounding the use (and misuse) of trusts. Current information sources include:
•
•

•

Taxpayers’ voluntary disclosure in their tax returns.
Internal data-matching and information corroboration from government and public
sources.
Audit specific information and tax-related record-keeping obligations imposed on
taxpayers. It is notable that ITAA36 s262A does not require taxpayers to produce or
maintain a trusts’ constitutive documents or other trust-related information.

Lack of information is a major problem given the importance of trusts to the nation’s economic
activities. Some trusts law jurisidctions have trusts registries which assist in the management of
this sector.

Transparency

Analysis of ATO data suggests that different types of trusts have different lodgment patterns.
However, there was no way to corroborate this given the lack of information available. The
limited information is not just a domestic concern but has broader implications as Australia is
party to a number of global initiatives including:
• The OECD’s Standard for Automatic Exchange of Financial Account Information in Tax
Matters (CRS Standard) which Australia committed to from the 1 July 2017.
• The Financial Action Task Force (FATF) which is an inter-governmental body established
in 1989 by the finance ministers of 35 member jurisdictions (including Australia).
Standard-setting is FATF’s primary task to further legal, regulatory and operational
responses to money-laundering, terrorist financing and other threats to the international
finance system.

The implementation of OECD Financial Action Task Force recommendations in Australia will be
difficult without some means of identifying the beneficial ownership of trusts. Other jurisdictions,
including the United Kingdom, New Zealand, South Africa and India, are better equipped to
address these recommendations as they have a central registry of trusts and trust assets.
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In the United States and Canada, tax on trust income (including capital gains) is attributed to
trustees at a high marginal rate subject to the trustees being entitled to a deduction for income
distributed or distributable to beneficiaries. New Zealand trustees are taxed on trust income at a
33% rate amounting to a tax credit for beneficiaries to whom the income is distributed. The
Australian ITAA36 s97 present entitlement formula is not applicable in these countries.
Canadian capital gains tax charges occur when property is transferred to a trust, when trust
property is disposed of and, as an anti-deferral measure, every 21 years all the property of a
trust is deemed to be disposed of unless it has “vested indefeasibly”. In Australian terms, this
means that the subsisting assets of discretionary trusts (before appointment) will be taxed once
every 21 years — limiting some of the remarkable immunities of the Australian discretionary
trust.

Unauthorised Legal Practice

Non-lawyer tax agents (and accountants) are known to regularly advise their clients about trusts
and supply trust deeds. It is questionable whether they are able to perform this work without
appropriate legal expertise. Analysis of the Tax Agents Services Act 2009 and state-law Legal
Profession Acts indicates that tax agents may not be authorised by federal law to engage in
legal practice as unqualified persons, contrary to state-law prohibitions.

Practitioner Perspectives

Finally, in-depth interviews complemented the investigation. Interviews were conducted with ten
industry practitioners (tax/accounting and legal experts) and explored the behaviours and
attitudes surrounding the use of trusts with a particular focus on any taxpayer/industry practices
which may facilitate tax avoidance strategies. The data provided the following insights with
regard to the use of trusts, the complexity of the current system and potential reform:
•

•

•

•

Trusts provide flexibility in terms of structuring businesses and tax affairs when
compared to establishing companies or partnerships.
Trusts are viewed as useful vehicles for asset protection and estate planning since legal
ownership and beneficial ownership are separated.
Most if not all high net worth and wealthy groups utilise multiple trusts and companies
within their structures. In many cases it was suggested that one of the aims is to reduce
the effective tax rate to the corporate rate of 30%.
The participants identified several legal complexities (but they did not advocate for
substantial reform), with the major one pertaining to the separation of distributable
income (income according to trusts law principles) and net income of the trust (income
according to taxation laws).
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•

Most participants claimed that extreme cases of tax avoidance were rare.
Participants generally held the view that the ATO currently has sufficient powers under
Part IVA of the ITAA 1936 to prosecute ‘egregious cases’ of tax avoidance through the
use of trusts.
Participants suggested that any reform could include a withholding tax regime similar to
that in place for salary and wage earners or taxing the trust/trustee as an entity and
maintaining the current flow through features of trusts.

In conclusion, the findings presented in this report highlight a number of issues associated with
the current system pertaining to the taxation of trusts. However, suggestions as to how these
areas could be addressed is beyond the scope of the report.
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Glossary of selected terms
A trust beneficiary can be a person, a company or the trustee of another
trust. The trustee may also be a beneficiary, but not the sole beneficiary
unless there is more than one trustee. Beneficiaries may have an
entitlement to trust income or capital that is set out in the trust deed or
they may acquire an entitlement because the trustee exercises a
discretion to pay them income or capital. Generally, the beneficiaries are
taxed on the net income of a trust based on their share of the trust's
income – regardless of when or whether the income is actually paid to
them.
Addressed in detail in section 5.1.2 of the report
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Beneficiaries of
a trust

Beneficial
ownership
Bucket
company
Capital gains
or losses
Complex
distributions

Corpus
CRS

Discretionary
trusts

Distributable
income

FACTA

FATF
Fixed trust

A company set up for the sole purpose of receiving entitlements to trust
distributions.
Gains or losses arising from Capital Gains Tax (CGT) events (as per
Division 104 of ITAA 1997) involving CGT assets (as per Division 108 of
ITAA 1997)
For the purposes of this report, this term is used to refer to distributions
between trusts or other entity types within private groups. These are
referred to as complex due to deliberate actions of taxpayers which make
tracing these distributions difficult.
The term used to denote capital of the trust.
Common Reporting Standard, see
https://www.ato.gov.au/Business/Large-business/In-detail/Businessbulletins/Articles/Common-Reporting-Standard/
Under a discretionary trust, some or all of the entitlements of the
beneficiaries in any particular income year are determined by the exercise
of the trustee's discretionary powers. The trust instrument may place
limits on the extent of the trustee's discretion. The discretion may include
the right to add or remove beneficiaries.
This is the income of the trust estate as that expression is found in
Division 6 of the ITAA 1936 and related provisions. This is the total
distributable income of the trust that the trustee determine is legally
available for distribution to trust beneficiaries in the income year.
This calculation may depend on the terms of the trust and general trust
law principles: you may need to carefully consider the trust deed, the trust
accounts and relevant resolutions to determine what the trust's
distributable income is. Because this amount is determined in accordance
with trust law principles and where applicable, the terms of the particular
trust, it may be different to the accounting income of the trust or the net
(taxable) income of the trust for tax purposes.
Foreign Account Tax Compliance Act, see
https://www.treasury.gov/resource-center/taxpolicy/treaties/Pages/FATCA.aspx
Financial Action Task Force, see http://www.fatf-gafi.org/
Under a fixed trust, each beneficiary is entitled to a fixed or
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Franking
credits

predetermined share of the income and/or capital of the trust. The fixed
entitlement may be defined as a set fraction or a set amount of the
income and/or capital of the trust, or the balance or part of the balance of
the income or capital after taking account of the entitlements of other
beneficiaries.
Franking credits represent the income tax paid by a company. These
credits are passed on to shareholders who utilise it as a tax offset against
their income tax liability.
High net worth individuals
For the purposes of this report, a term used to refer to situations where
distributable income of a trust differs from its net income. The difference
can be exploited to separate economic and tax outcome. See Chapter 3
for a more detailed description of these arrangements.
For the purposes of this report, this term is used to refer to what is known
about the duration for which trusts of different types lodge tax returns.
Lodgment patterns give some indication as to the known tax related
activities of trusts which have lodged tax returns.
The net income of a trust (effectively its taxable income) is its assessable
income for the year less allowable deductions worked out on the
assumption that the trustee is a resident (even if the trustee is actually a
non-resident).
Potential high net worth individuals
A beneficiary is presently entitled to trust income for an income year
where they have, by the end of that year, a present or immediate right to
demand payment from the trustee. The entitlement will depend on the
trust deed and any discretion that the trustee has under the deed to
allocate income between beneficiaries.
The ATO identifies a 'private group' as a group of entities under the
control of an individual and their associates. 'Control', in this context
means effective control, i.e. where an individual has the primary decisionmaking role for the group.
The settlor is the person who effectively bring a trust into existence by
transferring legal or beneficial ownership in property to a trustee/s.
tax avoidance refers to deliberate exploitation of the tax system by a
taxpayer to gain a tax advantage.
A trust through which business activity is carried out.
The trustee(s) (there may be more than one) of a trust may be a person
or a company (the latter is known as a corporate trustee). In either case,
the trustee must be legally capable of holding trust property in their own
right. The trustee holds the trust property for the benefit of the
beneficiaries.

HWI
Income tax
shuffle

Lodgment
patterns

Net income of
the trust

PHWI
Presently
entitled

Private groups

Settlor

Tax avoidance
Trading trust
Trustees

Where the trust is established by deed (which in the case of a deceased
estate is the will), the trustee must deal with the trust property in line with
the intentions of the settlor as set out in the trust deed. They must also
act in accordance with the relevant state or territory law regulating trusts,
and with any other applicable law, including tax law.
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Under trusts law, trustees are:
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personally liable for the debts of the trusts they administer, and entitled
to be indemnified out of the trust property for liabilities incurred in the
proper exercise of the trustee's powers (except where a breach of trust
has occurred).

Vesting

WA

Under tax law, the trustee is responsible for managing the trust's tax
affairs, including registering the trust in the tax system, lodging trust tax
returns and paying some tax liabilities.
In most cases, a trust will ‘vest’ within 80 years of being settled. On
vesting, the beneficial interests in income and capital of the trust become
fixed and determinable. This applies to all trusts, including discretionary
trusts.
Wealthy Australians
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In May 2013 the Federal Government established a Trusts Taskforce to investigate the use of
complex arrangements involving trusts to avoid or evade tax. The Taskforce seeks to obtain
intelligence on the operation and performance of the tax system in relation to trusts and to
improve their understanding of community and industry perceptions of the tax use of trusts.
Trusts are an important part of the Australian economy and a widely used vehicle for business,
investment and estate planning. However, they are sometimes used in ways that deliver
unintended tax advantages This has implications for community perceptions of trusts, in
particular being used for tax avoidance.
This report was commissioned by the Australian Taxation Office (ATO) for its internal purposes
to advance the priorities3 of the Tax Avoidance Taskforce – Trusts after the end of the Trusts
Taskforce by providing the following:
1. Analysis of ATO de-identified data relating to various discreet groups of taxpayers in
order to assess:
o current effectiveness of the tax system in relation to the tax use of trusts,
including taxpayers’ responses to administrative or legislative changes;
o trends or indicators as to future tax use of trusts, and their impact on the
performance of the tax system including suggestions of how to improve
taxpayers’ voluntary compliance; and
o administration issues arising from the current interaction of tax and trust law.

2. An outline of how other common law jurisdictions (a) tax trusts (with a particular focus on
jurisdictions with similar legal systems to Australia), (b) deal with similar tax use of trusts
(c) deal with similar issues that arise from the interaction of tax and trust law and (d)
regulate trusts. Instructive comparisons will be made with the Australian trusts’ taxation
system.
3. An outline of other known commercial or legal matters that are relevant to the use of
trusts that may have an impact on the ATO’s tax administration.

To address these requirements, this investigation has undertaken legal analysis of the current
Australian system for the taxation of trusts and contrasted trusts taxation in comparable
common law systems. Statistical analysis has been made of de-identified trusts data provided
by the ATO. Depth interviews have been conducted with relevant practitioners and advisers,
exploring their behaviours and attitudes with a particular focus on taxpayer/industry practices

3

In particular to identify key areas of focus for compliance activities
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which facilitate tax avoidance strategies. Given the large and complex nature of the law in this
area, the research focused on five key areas of investigation:
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1. Taxation issues arising from Division 6 of ITAA 1936, focussing on mismatches between
trusts’ distributable income and net income of trust estates to identify areas to improve
compliance or guidance.
2. Complex trust distributions, including distributions between trusts and the implications of
complex trust distributions for tax administration.
3. Non-lodgment of trust tax returns and the difficulties that tax administrators have in
knowing the “trusts demographic”, or population of trusts in Australia.
4. Australia’s international obligations under CRS, FATF and FATCA and implications for
the taxation of trusts regime.
5. A comparison of the taxation regime for trusts in comparable jurisdictions. The countries
included in the analysis are USA, United Kingdom, New Zealand, and Canada.

This introduction to the report provides an overview of trusts including key statistics pertaining to
size and growth rate. This analysis demonstrates the importance of trusts to the Australian
economy as well highlighting some of the key legal issues and challenges that affect taxation of
trusts. The final section of the introduction outlines the structure of the report.

1.1 OVERVIEW OF TRUSTS

“A trust is a fiduciary relationship respecting property.”4 Trusts law imposes duties on the titleholder or controller of property (the “trustee”) which require him or her to hold or deal with that
property for the benefit of others. In its essential form, the trust is a property-management
regime. Persons to whom trustees owe obligations are called “beneficiaries”, of whom the
trustee may be one.
In addition to dealing with the property of the trust, the “trustee” is also responsible for managing
the device's tax affairs, including lodging trust tax returns in cases where the trust generates
income, and paying tax liabilities where all or part of the income has not been distributed to
beneficiaries, or where the beneficiaries are under legal disability. Trusts are not taxed at the
entity level. Instead, tax liabilities flow through trusts to either trust beneficiaries or the trustee.
Beneficiaries (except minors and some non-residents) include their share of the trust's net
income as income in their own tax returns.
Trusts can be classified in several ways. The first classification looks to beneficial interest and
distinguishes fixed and discretionary trusts. A fixed trust is one where each beneficiary has a
specified interest in the trust property.5 Unit trusts may be fixed trusts or have both fixed and
discretionary characteristics.6 Beneficial interests in unit trusts are divided into units which
4

See American Law Institute Restatement of the Law Third: Trusts (St Paul, Minn, 2001), at §2.

5

See Ford & Lee: The Law of Trusts (looseleaf and online) ( 4 edn, Sydney: Thomson Reuters, 2010-) at 1. ;

6

See CPD Custodian v FCT (2005) 224 CLR 98.`

th
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constitute a proportional interest in the trust fund. By contrast, discretionary trusts do not
stipulate the interests of a beneficiary in the trust property. Until a trustee exercises his or her
discretion under a discretionary trust, no one has any interest in the property of the trust. Prior to
the making of a discretionary distribution (or “appointment”), the trustee holds the trust property
subject to discretionary power rather than a trust.7 The second classification looks to the way in
which the trust was created and distinguishes express trusts created by persons from trusts
arising from court orders or statute. A third classification looks to the time during which trusts
operate and distinguishes inter vivos trusts which function during the lifetimes of their creators
from testatmentary trusts arising from the wills of deceased persons.
Trusts are frequently used in tax planning arrangements including as part of large private
groups which can include other trusts, companies, superannuation funds, partnerships and
individuals (see chapter 3). Group members can be residents or non-residents of Australia.

According to the ATO, there were approximately 823,448 trusts in Australia in 2015.The
numbers of trusts have increased by almost 700% from 1990 to 2014. Most trusts are
discretionary trusts and fixed unit trusts. Figure 1 shows the total number of trusts from 1990 to
2014 compared to companies, while Figure 2 reports the total number of trusts by trust types.

7

th

There are other classifications of trust types: see Ford & Lee: The Law of Trusts (looseleaf and online) 4
edn, Sydney: Thomson Reuters, 2010-) at [1.230]-1.250]. Trusts are termed “express”, “constructive” or
”implied” –depending on how they come into existence – and inter vivos or testamentary, depending on
when they are effective.
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1.2 CHALLENGES AND RISKS IN THE CURRENT SYSTEM OF TAXATION OF
TRUSTS
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The Trusts Taskforce was initiated due to concerns about the misuse of trusts. Recent cases
investigated by the ATO suggest that there are three key risk factors. The risk factors provide
the context for this report and suggest a need to investigate whether the current system is
functioning effectively and efficiently. Risks described in this section have the potential to
undermine community confidence in the system, together with revenue implications, particularly
in cases where trusts are used in aggressive tax planning. Three key risks are as follows.
1. Uncertainty in calculating distributable income:

The current provisions in Division 6 of Part III of the ITAA 36 allow for the trust deed
to be the primary determinant of what constitutes distributable income — or income
under ‘trust law’ principles. Trust-creators and/or trustees determine a trust’s
distributable income, independently of how income of the trusts is calculated for
taxation law purposes. Taxpayers, in this way, control an important element of a
trust’s tax liability. The ability of trustees (where permitted by the trust deed) to
determine what constitutes a trust's taxable income is a primary risk of the current
regime and if fully exploited by the relevant taxpayers could have substantial revenue
implications (see section 3.3 for a detailed discussion).

2. Separation of economic benefits from tax outcomes:

A consequence of the abovementioned discrepancy between definitions of ‘trust
income’ and ‘tax income’ is the separation of economic benefits from the tax
outcomes. Tax outcomes under normal circumstances should follow economic
benefits. For instance, when an employee earns a salary, he/she receives an
economic benefit. Tax outcomes flowing from economic benefit are based on the
employee’s overall income and deductions, etc. However, as this report will
demonstrate, there are several cases where tax outcomes associated with trusts do
not follow economic benefits received in relation to trusts — a mismatch permitted by
the structure of the current Division 6 of the ITAA 36.

3. Non-lodgment and complex structures of trusts in private groups

As highlighted in Chapter 5 of this report, there are practical difficulties involved in
identifying the population of trusts that should lodge tax returns. This is primarily the
case due to the features of trusts, particularly discretionary trusts outlined earlier.
Trusts, jurisprudentially, are not considered to be entities and are not required to be
registered, or file annual returns of income and assets or profit and loss accounts.
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Entitlements of beneficiaries of discretionary trusts need not be determined until the
end of a tax year. The existence of a trust itself need not be disclosed in years when
no net income is derived by the trustee. This level of opacity causes several
administrative challenges and has the potential to undermine community confidence
in the current system for taxing trusts. Additionally, trusts and companies are often
used by private groups in complex structures that involve entities in Australia and
overseas.. This results in cases where it is very difficult for the ATO to trace where
income goes within these structures, let alone follow the economic benefits and tax
outcomes. The ability to create complex structures with trusts is a risk to the effective
functioning of the current system of taxation of trusts and this report deals with this
issue in detail in Chapter 4 of the report.

In summary, the current system of taxation of trusts may be failing to function in an optimal
manner as it allows for several unforeseen outcomes to eventuate. This report evaluates the
current system and points out where it results in outcomes that are not ideal. While this report
was not commissioned to provide recommendations for reforming the current system, the
analysis provided in this report should serve to inform the ATO about the effectiveness and
efficiency of the current system.

1.3 OUTLINE OF THE REPORT

The structure of the report is as follows:

Chapter 2 provides a general introduction to the current trusts taxation regime, which may be
useful for non-experts in the area.
Chapter 3 focuses on the issues that arise specifically from Division 6 of Part III ITAA1936. In
particular, this chapter provides an in-depth analysis of how income mismatches result in
situations where the tax burden does not follow the economic benefits. This chapter also
provides some forecasts in relation to revenue that may be at risk if income mismatch schemes
were used more broadly by the public.
Chapter 4 covers issues arising from complex distribution patterns used by taxpayers who
utilize trusts, particularly in private groups. The nature of complex distribution arrangements
poses several problems for the efficient and effective administration of the law.
Chapter 5 examines the problems arising from non-lodgment of tax returns by trusts and
difficulties in accurately identifying the population of trusts in Australia. Both Chapters 4 and 5
highlight the need for greater transparency in relation to trusts and their tax affairs.
Chapter 6 examines Australia’s international obligations under the CRS, FATF and FACTA.
These recent commitments have implications for the trusts and disclosure regarding beneficial
ownership and reporting requirements.
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Chapter 7 provides a comparison of the taxation of trusts across comparable jurisdictions
including the United States of America, United Kingdom, New Zealand and Canada. This
chapter serves to highlight the unique use and nature of trusts in Australia when compared with
other jurisdictions. While there is no perfect solution to the issues surrounding taxation of trusts,
lessons may be learnt from the treatment of trusts in these jurisdictions.

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

Chapter 8 provides an in-depth legal analysis of the issues surrounding accountants and other
non-legal advisers providing advice in relation to trusts.
Chapter 9 presents the qualitative work undertaken for this project. Interviews conducted with
advisers from both the accounting and legal professions provide insights into taxpayers’
perceptions and use of the current taxation of trusts regime. The findings from this data provide
the context within which the broader legal and technical issues analysed in this report can be
framed.
Chapter 10 draws together the findings of this report and presents the conclusions. We show
how the analysis in the preceding chapters points toward several risks that, if left unchecked,
could negatively impact on community confidence and potentially lead to greater problems in
the administration of Australia’s taxation system in relation to trusts.
The details of the statistical work undertaken for this report, as well as our assumptions and
methodological issues, are presented in the Appendices.
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A trust is a relationship of a fiduciary nature concerning property. Trusts law imposes duties on
the property’s title-holder or controller which require that person to deal with the property for the
benefit of others or a limited class of purposes in a particular way.9 Persons subject to these
obligations are called “trustees”. Acts or neglect on the part of trustees contrary to the terms of
the trust are known as “breaches of trust”. Persons to whom the obligations are owed are called
“beneficiaries” (or cestui que trust), of whom the trustee may be one.
Trusts can be classified according to the type of interest that the beneficiary enjoys. A fixed trust
is one where each beneficiary has an ascertained interest in the trust property.10 Unit trusts are
traditionally a species of fixed trust. Beneficial entitlements under unit trusts are divided into
units, which may constitute a proportional interest in the trust fund.11

Non-fixed or “discretionary” trusts do not confer on the beneficiaries an entitlement to the trust
fund until trustee exercises their dispositive discretions. Ownership interests are created when
discretionary trustees "appoint" trust property (including income) to eligible persons. Property
appointed may be distributed to beneficiaries. Alternatively, property appointed may be retained
by discretionary trustees. "Unpaid present entitlements" are appointed property which trustees
do not distribute to beneficiaries entitled. Property retained by trustees is held on new fixed
trusts for the persons to whom appointments are made.12

Consequently, one cannot own or be “presently entitled” to property which remains subject to a
discretionary trust. There must be an appointment of the discretionary trust property to create an
ownership interest. When appointments occur, the appointed property leaves the trust.

9

See Glenn v Commissioner of Land Tax (Cth) (1915) 20 CLR 490, 503 per Isaacs J referring to
th
Re Williams [1897] 2 Ch 12 at 18 per Lindley LJ; Scott and Asher on Trusts (5 edn, New York:
Wolters Kluwer, 2006-2010) para 2.3 – 2.8; Underhill and Hayton: Law Relating to Trusts and
th
Trustees (18 edn, London: LexisNexis, 2010), 3. The limited class of purposes must be
charitable purposes within the meaning defined by the Charities Act 2013.

10

See Ford & Lee: The Law of Trusts (looseleaf and online) ( 4 edn, Sydney: Thomson Reuters,
2010-) at 1001.

11

See CPT Custodian v FCT (2005) 224 CLR 98.

12

The "unpaid present entitlement" recorded in the books of the trust: see Re Baron Vestey’s
Settlement: Lloyds Bank v O’Meara [1951] 1 Ch 209 at 224 per Jenkinson J; and further
discussion below.

th
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2.1 TAXATION OF TRUSTEES AND BENEFICIARIES
Trusts in Australia are not taxed at entity level. Tax liabilities flow through trusts to either the
beneficiaries or the trustees. “Taxation of trusts” is a misnomer.
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Division 6 of Part III of the ITAA36 together with Subdivisions 115-C and 207B of the ITAA97
are designed to ensure that income derived by or through a trust in any given year is taxable in
that year either to the beneficiaries or to the trustee. Subdivisions 115-C and 207B are
applicable to capital gains and franked dividends comprised in the net incomes of trusts.
Division 6 is the primary source of income tax liability for trustees.13

Division 6 defines the primary tax liabilities of beneficiaries. First, the taxable “net income” of a
“trust estate” is established on the basis that the trustee is an ordinary resident taxpayer.
Secondly, beneficiaries who are not under any “legal disability” and are “presently entitled” to a
share of the income of the trust estate have the same share of the trust’s taxable “net income”
included in their assessable incomes. Additional beneficiary tax liabilities arise from specific
provisions of the ITAA36 and the Income Tax Assessment Act 1997 (ITAA97).Trustee tax
liabilities under Division 6 occur when:
1. a beneficiary who is presently entitled to a share of the income of a trust estate is “under
a legal disability” (i.e., not of full legal capacity) — liability for tax on that beneficiary’s
share of net income is imposed on the trustee at an appropriate individual rate —
ITAA36 s98;14
2. some or all of the net income of the trust estate is attributable to “income to which no
beneficiary is presently entitled” and is not assessed to any one else (excepting foreign
source income to which a non-resident beneficiary is entitled) — liability for tax on that
net income is imposed on the trustee at the highest marginal rate — ITAA36 s99A;
3. net income of the trust estate is “income to which no beneficiary is presently entitled”
and is derived by a trustee administering a will or intestacy (no will), bankruptcy, injury
compensation or relief of various sorts —liability is imposed at individual rates without
the benefit of a tax-free threshold pursuant to ITAA36 s99 if s-s99A(2) and (3) are
applicable;15

13

See ITAA36 s96; Union Fidelity Trustee Co v FCT (1969) 119 CLR 177 at 181 per Barwick CJ;
Traknew Holdings Pty Ltd v FCT (1991) 21 ATR 1478 at 1491 per Hill J.

14

If the beneficiary under a legal disability is a beneficiary of more than one trust estate or derives
income from any other source, ITAA36 s-s100(1) assesses the beneficiary personally subject to a
credit under s-s100(2) for any tax paid or payable by a trustee in respect of that beneficiary’s
interest in the net income of the trust estate.

15

See Income Tax Rates Act 1986 Schedule 10, Part II, clause 2.
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4. a beneficiary who is presently entitled to a share of the income of a trust estate is a “nonresident” at the end of a year of income — liability is computed at individual rates (not
subject to deductions) for share of net income which is attributable to the beneficiary’s
period of residency or is derived from Australian sources — ITAA36 s-s98(4) and (5);
and,
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5. a person has created a revocable trust of income or a trust of income applicable for the
benefit of his or her minor children — liability for the trustee is computed at a rate which
assumes that the income was added to that derived by the trust creator — ITAA s102.

2.2 PRESENT ENTITLEMENT

Trust beneficiaries are assessed on shares of the net income of trusts that equal the proportion
of their (equitable) present entitlement to trust income: s-s97(1).

For example, over a given period, a beneficiary might be entitled to one-half of the income of a
family discretionary trust. Trusts law would direct the trustee to pay the beneficiary half of the
relevant income appearing in the trust’s books of account. The beneficiary is presently entitled
to a one-half proportion of the trust income. The s-s97(1) formula uses the same proportion to
compute that beneficiary’s liability for the taxable “net income” of the trust estate.

A transposition occurs. Present entitlement defined in trusts law terms measures tax law
liabilities. Note that beneficiaries are not taxed on income to which they are presently entitled.
They are taxed on (a proportion of) a trust’s net taxable income computed with reference to
beneficiaries’ present entitlement to the distributable income of a trust.

As originally conceived, present entitlement was part of an elegant scheme which blended
trusts law entitlements with tax liabilities. Whether and to what extent trusts law would treat
beneficiaries as entitled to a trust’s income becomes the determinant of tax liability for that
income. Equitable learning computes tax law liabilities. For many years, however, the original
scheme of Division 6 has been complicated by provisions designed to counter tax avoidance
and regulate the foreign residence of trustees and beneficiaries.

Present entitlement is given an extended meaning so as to include the status of a person who
receives income distributions from a discretionary trust. Persons who benefit from the exercise
of a trustee’s discretion to pay or apply the income of a discretionary trust are deemed by
ITAA36 s101 to be presently entitled to amounts paid or applied for their benefit. Beneficiaries
remain presently entitled after a discretionary distribution until the end of each tax year. “Pay”, in
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“pay or apply”, is a reference to a trustee handing over or transferring money or its equivalent.
For the trustee to “apply” income for a beneficiary’s benefit, neither possession nor control of the
income need pass from the trustee. For instance, the beneficiary might be a child and trust
income is applied by payment of the child’s school fees. Alternatively, a trustee can apply
income for a beneficiary’s benefit by crediting the amount to the beneficiary’s account in the
books of the trust. The last possibility is significant and will be discussed under the next
heading.

2.3 UNPAID PRESENT ENTITLEMENTS

Disparity between the tax rates of beneficiaries provides tax arbitrage opportunities. Much of the
popularity of the trust as a business and investment vehicle is associated with income-splitting
between beneficiaries and the practice of trusts retaining distributed income (subject to meeting
beneficiaries' tax liabilities). Beneficiaries who might be subject to the top marginal tax rate may
pay tax at a rate equal to that applicable to corporations. A common use of unpaid present
entitlements exploits the arbitrage between individual and corporate tax rates. A trustee, for
example, resolves to make a closely held company presently entitled to an amount of trust
income. Instead of paying the company, the trustee credits the income appointed to company’s
account in the books of the trust. The trustee then lends an equivalent amount to a trust
beneficiary who is a shareholder (or associate of a shareholder) of the company. In these
circumstances, ITAA36 Division 7A sub-division EA deems the amount loaned to the beneficiary
to be a dividend (unfrankable) to have been paid by the company.16

2.4 LOSS OF PRESENT ENTITLEMENT

Where a beneficiary who is not under a legal disability is presently entitled to a share of the
income of a trust estate pursuant to a (broadly defined) “reimbursement agreement”, ITAA36
s100A applies to treat the beneficiary as not being presently entitled for tax purposes.17 Section
100A applies automatically and imposes tax on the trustee at section 99A rates.18

16

See ITAA36 ss109XA, 109XB and Bernard Marks Trusts & Estates: Taxation and Practice 3
edn ed R Allerdice (Taxation Institute of Australia, 2014) online at ¶26-335-355.

rd

17

See Raftland v FCT (2008) 238 CLR 516 at [61]per Gleeson CJ, Gummow and Crennan JJ; East
Finchely Pty Ltd v FCT (1989) 20 ATR 1623; FCT v Prestige Motors Pty Ltd (1998) 38 ATR 568;
Idelcroft Pty Ltd v FCT (2004) 56 ATR 699..

18

See the example in Taxpayer Alert TA 2008/15.
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In this chapter we introduce the first area of investigation – Division 6 income mismatching —
which we also refer to as “income tax shuffles”. The first part of this chapter defines and then
examines various manifestations of income tax shuffles, including indicators that income tax
shuffle activity may be occurring. This is followed by analysis of case investigations carried out
by the ATO which serve to illustratre the ease with which taxpayers can enact income tax
shuffles. This is followed by quantitative analysis of de-identified ATO data, which reveals
patterns in taxpayer behaviour in relation to income tax shuffles and a scenario analysis which
estimates potential tax sheltered from income tax shuffle activity.

3.1 DEFINING THE MISMATCH

Division 6 mismatches affect the way in which Australia taxes the beneficiaries of trusts. The
ITAA36 formula for taxing a trust’s net income makes a beneficiary liable for tax on a trust’s
taxable income in the same proportion as the beneficiary is entitled to the trust’s income under
trusts law. A beneficiary entitled, say, to 100% of a trust’s income of $100 under trust law is
liable for 100% of the tax on its tax law income of $100. The trust law income part of the formula
can be manipulated. Trustees sometimes reduce a trust’s trust law income to a very small dollar
amount. For example, the trust’s trust law income may now be only $2. The beneficiary who is
entitled to 100% of the trust’s $2 income under trusts law remains under a liability to pay the tax
on 100% of its tax law income of $100. A significant disequilibrium is introduced. Large tax law
income liabilities may be attributed to beneficiaries who are entitled only to small or negligible
amounts of trust law income. Displacement of normal beneficiary liability for tax on a trust’s net
income creates arbitrage and tax avoidance opportunities. The case investigations presented in
section 3.3 show some of the avenues through which taxpayers have exploited this arbitrage
opportunity.
There are usually three steps in an income tax shuffle.
•

19

First, a difference arises naturally or is created between a trust’s distributable income
and its net income.19 The trustee might exercise a discretion provided in the trust deed to

By “distributable” income we are referring to the income to which is distributable according to
trusts law. Section 97 of the ITAA36 describes this as “Income of the trust estate” to which
beneficiaries may be made presently entitled. See FCT v Bamford (2010) 240 CLR 481 at [17]
and [40]-[41] discussed below.
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exclude some income or capital gains amounts from trust income which is distributable
to beneficiaries. Alternatively, the deed itself may define distributable income in a way
that differs from tax law income referred to in the Income Tax Assessment Acts.
Secondly, trust income is distributed to beneficiaries who pay tax on their share of net
income, thereby discharging the beneficiaries’ liability to pay tax on the year’s net
taxable income of the trust.20
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•

•

Thirdly, amounts excluded or withheld in the first step are distributed tax-free to other
beneficiaries or accumulated.

Income tax shuffles exploit tax arbitrage opportunities comparable to those associated with
unpaid present entitlements and present entitlements arising from reimbursement agreements.
However, unpaid present entitlements are not a necessary feature of the device. The trust
income amounts to which beneficiaries become entitled are often paid to them. Amounts are
usually small. Distributed income and whatever tax is paid on the distributed income are
transaction costs.
Income tax shuffles differ from distribution “washing” under ITAA36 s100A. Reimbursement
agreements which trigger s100A are not needed to perform an income tax shuffle. The
distributed income need only be nominal. After deduction of this amount, any tax paid by a taxpreferred beneficiary on the trust’s net income and a washing fee, income tax shuffle
beneficiaries can enjoy the tax-free benefit of a trust’s undistributed assets.
Not all Division 6 mismatches are contrived and amount to income tax shuffles. Naturally
occurring mismatches between distributable income and net income are possible. For example,
Division 40 (ITAA1997) depreciation deductions reduce net (taxable) income, but are excluded
when calculating the quantum of income for trust law purposes. Depreciation is unknown to trust
law. Similarly, Part 3.1 Capital Gains (ITAA97) increase tax law income, but are not normally
included in the calculation of trust law’s distributable income. Capital gains are not normally due
to income beneficiaries in trust law. There are a number of other incongruences. Depending on
the nature of a trust’s receipts and its activities, the Division 6 taxation formula will sometimes
apply unevenly in the absence of tax avoidance activity.21

20

By "net taxable income” we refer to what s-s95(1) of the Income Tax Assessment Act 1936
(ITAA36) defines as “the total assessable income of the trust estate calculated under this Act as
if the trustee were a taxpayer in respect of that income less all allowable deductions . . .” Net
taxable income is the assessable income upon which the trust’s tax liability is computed.

21

Division 6 mismatches cannot occur in cases where trust deeds define distributable trust income
to equal the trust’s taxable net income defined in ITAA36 s-s95(1). Depreciation deductions,
capital gains and other tax-law amounts will then be included in the calculation of the trust’s
distributable amount. Known as “income equalisation clauses”, provisions which equate tax law
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3.1.1 EXCLUSION OF INCOME (AND/OR CAPITAL GAINS AMOUNTS) FROM DISTRIBUTABLE
INCOME TO WHICH A BENEFICIARY CAN BECOME PRESENTLY ENTITLED
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Exclusion of some trust income from distributable income is an important part of the income tax
shuffle. Manipulation of the ITAA36 s97 present entitlement formula through mismatching of
trusts’ trusts law and tax law incomes is an essential step. Either the trust creator drafting the
trust deed, or a trustee exercising a power of amendment or income re-determination excludes
an amount reflected in the trust's net taxable income from the trust’s distributable income.22
A smaller, perhaps nominal, amount of income is distributed by the trust pursuant to the original
or an amended/re-determined definition of income in the trust deed. All or a proportion of the
smaller or nominal income is distributed to a tax-preferred beneficiary. That beneficiary then
becomes liable to pay tax on the same proportion of the trust’s net taxable income. Because
trusts law income is significantly smaller than tax law income, the trustee retains a substantial
amount upon which tax has been paid and can be distributed without further tax consequences.

The Court in Bamford at [39] stated that the expression “presently entitled to a share of the
income” in ITAA36 s-s97(1) “directs attention to the processes in trust administration by which
the share is identified and entitlement established.” Earlier, the Court had noted that trusts law
distinguished capital gains from the income of a trust estate by way of “presumptions which
would yield to provision made in the trust instrument.”23 Two propositions may follow from this.
One, there is no trusts law definition of the “income of the trust estate” which overrides the terms
of individual trust deeds. 24 Two, trust deed creators (or amenders) have almost unrestricted

and trusts law incomes will avoid difficulties which can arise if a trust has taxable income, but no
distributable trust law income.

22

See, e.g, Chris Kinsella and Thilini Wickramasuriya “Bamford effect on trust deeds” (2011) 60
Charter 60 at 61: “[A]ccountants and tax agents” are encouraged to amend trust deeds to
“broaden the trustee’s discretion to classify a receipt on capital or revenue account”; Robert
Richards “Streaming for trusts” (August 2011) Law Society Journal 38, at 39; Michael Norbury
“Court confirms that trustee to determine ‘trust income’” (2009) 44 Taxation in Australia 49 at 52;
Peter Sleegers and Andrea Melillo “Trust distributions: the Commissioner speaks . . .” (2009) 44
Taxation in Australia 266 at 269; Ken Schurgott “Trust distributions after Bamford” (2009) 44
Taxation in Australia 138; Karen Rooke “Assessing trust income for taxation purposes: the impact
of Cajkusic and Bamford” (2010) 44 Taxation in Australia 338; Richard Vann “Bamford in the High
Court: Short and sweet” (2010) 44 Taxation in Australia 560; Claire Malone “Streaming capital
gains . . . if any” (2010) 45 Taxation in Australia 49.

23

At [17], citing Jacobs Law of Trusts in Australia 7 edn (2006) at p 485 [1952].

24

Recognised by Philip Bender in “Taxation of trust income following Bamford” (200() 44 Taxation
in Australia 87 at 89.

th
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liberty to exclude items from the deed’s definition of distributable income.25 New manipulation of
the present entitlement formula has been the result.26
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It is commonly regarded that taxpayers use considerable ingenuity in finding reasons why
distributable (trusts law) income should differ from trusts’ (tax law) net income. The presence of
mismatch justifications may be an important sign that Division 6 manipulation has occurred. The
defensibility of mismatch justifications is a matter for the tax authority.

3.2 INCOME TAX SHUFFLE INDICIA

In order to examine the occurrence of Division 6 mismatches, the research team has identified a
number of indicators pointing to the fact that an income tax shuffle or contrived mismatch has
occurred. These indicia were based on the case studies/investigations provided by the ATO
with regard to recent cases as well as the research team’s expertise in this area.
It is important to note that the “indicia” identified below are just that – indicators. They do not
necessarily prove the existence of an income tax shuffle. Several indicia may be present in a
given case. The indicia isolate key feature/s of the income tax shuffle phenomenon and the key
indicators were used in the quantitative analysis undertaken for this chapter.

Differences between distributable and taxable income and the role of capital gains:
•

Trusts which have a smaller amount of distributable income than net (taxable) income27
This indicium is found in all Division 6 mismatches involving income tax shuffle
activity.

•

Trusts which make large capital gains

25

See AH Slater “Taxing trust income after Bamford’s case” (2011) 40 AT Rev 69 at 84, noting the
High Court’s acceptance that the “income” of a trust means what the trust deed says it means. Mr
Slater adds at 86 that the power to amend a deed’s “income” definition does not extend to the
inclusion of some statutory net income amounts (conversely to Bamford shuffle facts) and to the
introduction of changes to the rights of beneficiary classes — referring to Forrest v FCT [2010]
FCAFC 6 at [27] and Clark v Inglis [2010] NSWCA 144. Similar deed-dependent “income” and
“distribution” definitions apply in some jurisdictions where trusts are taxed as entities: see Alex
Evans “The ‘economic benefits model’ for trusts — fool’s gold?” (2014) 43 AT Rev 162 at 182.

26

For an early warning about Bamford shuffle tax avoidance: see Terry Murphy SC “Bamford v
Federal Commissioner of Taxation” (2010) 44 Taxation in Australia 649 at 657.

27

ATO What attracts our attention p 18
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Income tax shuffles are often motivated by the size of potential income tax
liabilities which result from the making of large capital gains.28
Distributions to beneficiaries where further tax liabilities are extinguished:
Where distributions to company beneficiaries are accompanied with franking credits
which extinguish the liability arising from the distributions.
A trust could appoint franked dividends to a company with the result that
associated franking credits equal the tax liability arising from the net income
associated with the distribution. In this way tax liabilities can be capped at the
corporate tax rate.

•

Where distributions are made to beneficiaries in a loss position29
Beneficiaries in a loss position (individuals, partners, companies) may have the
ability to offset their losses against their share of net income30

•

Distributions to (corporate) beneficiaries with carry-forward tax losses31
Carry-forward losses can be offset against liabilities flowing from trust
distributions.
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•

Distributions to insolvent or tax-preferred entities:
•

Where distributions are made to beneficiaries with minimal assets and/or insufficient
assets to meet tax liabilities arising from distributions32
i.e., where a beneficiary has accrued losses to offset against the liability to pay
tax on the net taxable income of a trust.

•

Where a newly incorporated company is made presently entitled to a trust distribution33

28

This motive is unrelated to the mischaracterisation of income receipts as capital gains to access
the 50 per cent discount: see Taxpayer Alert TA 2014/1, discussed in Michael Blissenden “The
income-capital distinction and how it applies to property development” (2014) 49 Taxation in
Australia 258.

29

ATO What attracts our attention p 18; PS LA 2010/1, Example 1.

30

Claire Malone in “A matter of trusts” (2010) 45 Taxation in Australia 49 at 49 stated that the
“ability to selectively stream income and capital clearly has significant tax planning advantages.
For example, a beneficiary’s own capital losses are applied against the beneficiary’s share of a
trust’s capital gain.”

31

Comment was made by an ATO official. ATO briefing 22.8.16.

32

ATO What attracts our attention p 18
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Newly incorporated companies may be acquired for low-cost liquidation and have
no assets or other capacity to pay tax on their share of net income.
Where distributions are made to beneficiaries who or which are tax exempt entities34
e.g., a charity

•

Distributions made to companies in liquidation.
Companies with tax losses are often liquidated after use of their tax concessional
status.

•

Where distributions are made to non-resident beneficiaries.
Non-residence is an easily acquired tax concessional status. Withholding tax
payable by trustees when dividend, interest and royalty income is paid to nonresidents beneficiaries is a final tax at 10% and 30% rates (subject to double tax
treaties).
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•

As the above list indicates, trust income shuffles take several forms with the common
requirement of a mismatch between a trust’s distributable income and net income. The following
three key issues were investigated in the chapter’s quantitative analysis and findings about trust
income shuffles.

3.3 CASE STUDIES – ATO INVESTIGATIONS

In this section, five case studies of investigations conducted by the ATO are discussed. These
cases serve to illustrate that:
•

Trusts allow taxpayers to exercise an extraordinary degree of flexibility with regard to the
allocation of trusts' tax liabilities.

•

Variation of the amount of distributable (or trust) income in the formula for taxing
beneficiaries in ITAA36 Division 6 enables taxpayers to control the incidence of tax on
trust income.

•

Companies are (and can easily be) used by taxpayers in private groups to cap tax
liabilities at the corporate rate.

•

Tax and economic outcomes for trusts, beneficiaries and companies in private groups
may be severely discrepant at the egregious end of the tax avoidance spectrum.

33

ATO What attracts our attention p 18

34

ATO What attracts our attention p 18; PS LA 2010/1, Example 2. After 2011, these facts are
subject to ITAA36 ss100AA and 100AB.
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Income tax shuffles exploiting Division 6 ITAA 1936 income mismatches can result in
significant revenue leakage.

•

There is substantial range of behaviours when it comes to taxpayers engaging in
schemes to minimise/avoid taxation.
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•

Case 1

Amount of mismatch: $40m
Potential tax leakage: $18.6m
Years: 2010 to 2013

Case summary:

Trust A, Trust B and Company C are part of a closely held private group controlled by a wealthy
resident individual.
Prior to 30 June 2010, the assets of Trust A and Trust B consisted of $40 million of net
receivables (debts) owing by other trusts within the same private group. The debts were not in
distress. On 30 June 2010, Trust A and Trust B forgave the $40 million debts owed to these
trusts. Trust A and Trust B accounted for the debt forgiveness in the books of the trusts as a
$40 million expense.
The debtor trusts accounted for the debt forgiveness in the books of the trust as $40 million in
income. The income was both distributed to natural persons and retained in other entities
associated with the wealthy individual who controls the group. The forgiven debt does not give
rise to assessable income associated with the accounting income (i.e. no income according to
tax principles). Hence no amounts were included in the assessable incomes of the natural
persons who benefited from the $40 million. Tax-free wealth extraction occurred. The $40
million amount included in distributable income has no tax liability associated with it according to
tax law.
In each of the 2011, 2012 and 2013 income years, $40 million of net income was distributed to
Trust A and Trust B in order to absorb the $40 million accounting expenses of these trusts made
in 2010.
Given there is no deduction associated with the trust accounting expense in the books of Trust
A and Trust B, there is a total $40 million mismatch between the distributable income and net
income of the trusts in the 2011, 2012 and 2013 years. In each of these years, the net (taxable)
income is $40 million and the distributable (trust) income is a "token" amount chosen by the
trustee.
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Note that one of the trusts used its power to determine the character of its income to ensure that
there was a token amount of distributable income in each year to avoid section 99A.
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The token amount of distributable income was appointed to Company C. While the assessable
income of Company C includes a total $40 million in the 2011, 2012 and 2013 income years, it
has no taxable income due to deducting tax losses in these years. The tax liability attaching to
the $40 million is extinguished.
Note: there is another perspective on the inappropriate tax outcome in this case. The facts of
this case essentially allow the trusts to access the benefits of the company’s tax losses. The tax
losses prevent the trust net income being subject to tax while the economic benefits of that
income is ostensibly retained by the trusts.
Case analysis:

The non-arm’s length debt which is later forgiven in this case enabled the trust controller to
introduce a difference between the distributable and taxable incomes of Trust A and Trust B.
Economic outcomes and tax liabilities were separated in the trust income mismatch which
followed. Natural persons received a $40 million trust distribution in 2010 and paid no tax on the
amount. The company beneficiary which was made presently entitled to the $40 million over the
2011 to 2013 period also paid no tax on the amount — by reason of offsetting tax losses. This
case provides a stark picture of what is possible. Income tax shuffles may use the income tax
immunities of other parties with maximal efficiency.
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Case 2
Amount of mismatch: $50m
Potential tax leakage: $23.25m
Years: 2012-2013
Case summary:

Trust A, Company B and Company C are members of the same closely held private group.
In the 2012 income year, Company B makes a $50 million payment to Trust A in respect of the
shareholding of Trust A in Company B. This causes Trust A to make a $50 million capital gain.
The net income of Trust A is $51 million in the 2012 income year, being comprised of the $50
million net capital gain and $1 million other income.
The distributable income of Trust A is $1 million and is determined using ordinary trusts-law
concepts which exclude capital gains from income amounts. Accordingly, the $50 million capital
gain relates to a capital receipt of Trust A.
On 30 June 2012, Trust A appoints the $1 million distributable income to the beneficiary
Company C. While the assessable income of Company C includes the $51 million net income of
Trust A, the taxable income of Company C is nil due to deductions it claimed for tax losses.
In the 2013 income year, Trust A distributes the $50 million capital receipts to natural persons
and other trusts in a tax-free form.
Note: the tax liability of Company C which results from the inclusion of $51 million net income in
its assessable income is offset by Company C's tax losses. Entities that effectively receive the
tax benefit of the $51 million tax losses deducted by Company C are the natural persons and
trusts who receive the $50 million tax-free distribution in 2013.
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Case analysis:

The tax liability on a $50 million capital gain is attributed to a company with accumulated tax
losses which does not enjoy the economic advantage which the gain represents. Trust A is able
to create an income mismatch and liability transfer by using a definition of trust income
according to ordinary concepts. The ATO accepts this definition. No tax avoidance is implied by
what Trust A did. The concept of ordinary income defined in s 6-5 of ITAA 1997 does not
include capital gains. Capital gains are assessable as statutory income under Division 100 of
ITAA 1997. Company C is presently entitled to $1m in distributable income and has to bear the
tax liability associated with $51m in assessable net income subject to the offset of $51 million in
tax losses. This case is an example of the separation of tax and economic outcomes through
manipulation of the current structure of Division 6 of ITAA 1936 and the allocation of trusts' tax
liabilities to parties with tax immunities (tax losses).
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Case 3
Amount of mismatch: $479m
Potential tax leakage: $116m
Year: 2015

Case summary:

Trust A, Company B and Company C are members of the same closely held private group.
Trust A is the sole shareholder of Company B. Company B and Company C are beneficiaries of
Trust A.
Company B sells its business and consequently makes a considerable capital gain on which it
pays tax.
Following the sale of business, Company B is liquidated. A $479 million liquidation dividend is
paid by Company B to its shareholder Trust A.
The net (tax law) income of Trust A for the 2015 income year. is $684 million, made up of $479
million assessable under section 47 of the ITAA 1936 and franking credits of $205 million.
The distributable (trusts law) income of Trust A is a negligible amount. According to ordinary
concepts, the $479 million liquidation dividend in the hands of Trust A is a capital receipt. Only a
token amount of distributable income is appointed by Trust A to its beneficiary Company C. No
other distribution is made.
Trust A's distribution to Company C carries with it a liability on the part of Company C to pay tax
on Trust A's $684 million net (tax law) income.
Despite having a taxable income of $684 million, no tax is payable by Company C. The tax
liability of $205 million on Company C's taxable income of $684 million is equal to the franking
credits included in the net income of Trust A.
To date, Trust A has made no distributions sourced from the $479 liquidation dividend. The
distributions, when made, will be tax-free in the hands of Trust A's beneficiaries.
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Case analysis:
Tax liabilities of the group are capped at the corporate tax rate. The only tax paid by the group
is paid at the outset when Company B makes a capital gain. The gain is transferred to Trust A
as a liquidation dividend which includes a franking credit equal to the tax which Company B
paid. Trust A calculates its distributable income under ordinary concepts, which excludes
capital gains amounts. Economic outcomes and tax outcomes are separated at this stage. Only
a token amount of distributable income is appointed by Trust A to Company C. However, the
effect of Company C becoming presently entitled to the token distributable income amount is
that Company C is liable to pay tax on Trust A's taxable net income of $689 million. The liability
that Company C is liable to pay tax on Trust A's net (taxable) income of $684 million. Company
C can rely on franking credits flowing from Company B's payment of tax which equal the tax
liability of Company C on a capital gain successively fed to Trust A and Company C. No further
tax is paid. An undistributed amount of $479m is retained by Trust A. This is tax-free amount
which Trust A could distribute to beneficiaries who or which are natural persons or other trusts.
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Case 4
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Amount of mismatch: $130m across 14 trusts
Potential tax leakage: $55m
Years: 2014-2015

Case summary:

Trust A, Trust B, Company C and Company D are members of the same closely held private
group.
Trust A is the primary income producing entity in the group with Company C typically made
entitled to the distributable income of Trust A. The shares in Company C are held by Trust B. As
at 1 July 2014, there are $21 million in unpaid entitlements owed by Trust A to Company C
which are subject to loan agreements that comply with Division 7A. Trust A has reinvested into
its own business the money that Company C is entitled to.
In the 2015 income year, Company C initially pays an initial $7,000 fully franked dividend to
Trust B and a subsequent $20,993,000 fully franked dividend to buyback 99% of the shares in
Company C held by Trust B.
Immediately prior to the share buyback occurring, the definition of distributable income is
changed in the trust deed of Trust B. Under the original definition, distributable income was
equated to net income under section 95 of the ITAA 1936. Under the amended definition,
distributable income is worked out using ordinary concepts. Accordingly, the distributable
income of Trust B is $7,000, being the initial dividend paid by Company B. The dividend
received under the share buyback is a capital receipt under ordinary concepts.
The net income of Trust B in the 2015 income year is $30 million. This amount consists of
dividends totalling $21 million and franking credits totalling $9 million. The $7,000 distributable
income of Trust B is appointed to Company D.
Company D’s assessable income includes $30 million as a consequence of it being entitled to
the $7,000 distributable income of Trust B. As the $30 million includes $9 million franking
credits, Company D is not required to pay any tax since the franking credits equals its tax
liability.
The case is ongoing and the ATO is in the process of establishing how the $20,993,000 capital
receipt of Trust B is being accounted for.

Note: the ATO is currently investigating 13 other private groups that share the same tax agent
and have engaged in similar schemes.
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Case analysis:
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As in Case 3, Case 4 also involves franking credits being used to cap tax at the corporate rate
as well as an income tax shuffle. It is not uncommon for trusts to have unpaid present
entitlements (UPE). In this case the existence of a UPE has been dealt with by the trusts in this
group passing on the UPE amount through a company (Company C), then trust (Trust B), to
another company (Company D). The purpose of splitting the $21m into a $7000 dividend and
$20,993,000 capital receipt is to create a situation where Trust B (by amending the trust deed)
could create an income mismatch and follow through with an income tax shuffle. The last part of
the scheme involves using franking credits to limit tax to the corporate tax rate, and results in
Company D not paying any further tax on its entitlement from Trust B. This case also illustrates
the centrality of the trust deed and the extent to which it is malleable to meet tax planning
needs. As with all the cases in this section, the economic outcome is that 20,993,000 is now a
tax free amount which may be dealt with by Trust B, while the tax burden of this scheme rests
with Company D, which eventually pays no further taxes due to the franking credits.

Page 44 of 209
This is an independent report commissioned by the Australian Tax Office. Interpretations and opinions expressed
should be ascribed to the authors only.
44

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

Case 5
Amount of mismatch: range of $5.3m to $30m
Potential tax leakage: range of $825,000 to $7m
Years: 2012-2015

Case summary:

Trust A and Company B are members of the same closely held private group.

Trust A carries on business activities and has a significant real property asset portfolio. The
distributable income of Trust A is worked out using accounting concepts. In 2012, the
distributable income of Trust A was negatively affected as a result of the trust writing down the
value of one of its real properties in recognising unrealised losses.
In 2014 and 2015, the distributable income of Trust A was positively affected as a result of the
accounting income including large unrealised capital gains of real property held in the Trust.
These accounting treatments caused distributable income to be significantly different to the
taxable net income of the trust.
The following table sets out the distributable income and net income of Trust A for the various
years, and provides details of the beneficiary that was made entitled to the distributable income.

Year
2012
2013
2014
2015

Net income
$9.5 million
$16.1 million
$912,000
$58,000

Accounting profit
$2 million
$18.3 million
$13 million
$19.6 million

Beneficiary
Private company
Private company
Natural person
Natural person

The pattern of distribution illustrates how differences between distributable income and net
income may influence whether a company or natural person is made entitled to distributable
income. Where distributable income is less than net income (excluding franking credits), this
increases the ‘behavioural bias’ of distributing to companies. Where the opposite is true, this
increases the ‘behavioural bias’ of distributing to natural persons.
The example also highlights how unrealised capital losses can be used to exacerbate the
differences between distributable income and net income.
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Case analysis:
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This case points to the ease with which the use of trusts can result in different tax outcomes.
The source of the income mismatch in this case was asset revaluation which has no
consequences for net income computation. The ability to define income for the purposes of
computing distributable income affords taxpayers great flexibility as shown by this case.
Noteworthy are the differences in income in 2014 ($12.088m) and 2015 ($19.542) which can
essentially be distributed to beneficiaries tax-free following an income tax shuffle. The
dysfunctionality of the proportionate approach is also illustrated by this case where the type of
beneficiary is chosen based on the difference between income definitions. Also note that in the
latter two years, the natural person beneficiary might receive for example: a distribution of
$19.6m and yet have their tax liability calculated on $58000 (2015). This case and the others
presented in this section also highlight the numerous ways in which an income mismatch can be
created and followed through with an income tax shuffle.

3.3.1 LINKING THE CASE STUDIES TO THE QUANTITATIVE ANALYSIS

The cases presented above demonstrate the ease with which an income tax shuffle can be
enacted and economic benefits and tax outcome separated. The main pre-requisite for any of
these schemes is the existence of an income mismatch. This is therefore the first question that
is addressed in the quantitative analysis presented in the next section. More specifically, the
quantitative analysis attempts to uncover whether income mismatches (natural occurring or
artificially contrived) are commonplace in the dataset, as well as examining the range of
mismatches and the association with capital gains.
The use of franking credits to limit tax paid to the corporate tax rate was present in several
cases presented in this section. This is an important way in which taxpayers, particularly those
on the top marginal tax rate can reduce their tax liabilities. The quantitative analysis therefore
sought to examine whether distributions from trusts to companies are accompanied with
franking credits equal to the tax liability on the distributable income the company beneficiary
receives.
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As illustrated in the cases presented in this section, another common method of limiting the tax
paid is to distribute trusts income to companies that have current or prior year losses which
absorb the tax liabilities from trusts distributions. The qualitative data examines this issue across
the dataset to examine whether distributions to loss-making company beneficiaries are
preferred over distributions to break-even or profitable companies.
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3.4 QUANTIFYING INCOME TAX SHUFFLES AND DIVISION 6 MISMATCHES
This section is concerned with the extent to which trusts may have been used to avoid tax,
particularly to limit the rate of tax paid to the corporate tax rate. Quantitative investigation
focused on the following three issues:
1. What is the magnitude of the differences between distributable income and net income
of trusts and what role do capital gains/losses play?
2. Do companies receiving distributions from trusts also become entitled to franking credits
equal to the companies’ tax liability on their shares of trusts’ net income?
3. Are liabilities to pay tax on trusts’ net income directed to company beneficiaries who do
not have the financial capacity to fulfil those liabilities? (i.e., current loss-making, carry
forward loss-making and bucket companies)

In summary, our investigation of those three areas reveals:

1. There is evidence of Division 6 income mismatches and the association of mismatches
with capital gains. The association between capital gains made in the relevant year and
the differences between distributable income and net income of trusts vary across each
group type (HWI, Potential High Wealth Individuals (PHWI), Wealthy Australians and
Others);35
2. Trusts distribute company dividends to company beneficiaries together with franking
credits which limits the tax payable on the trust distribution to an effective rate of 30%;
and
3. Current loss making and carry forward loss company beneficiaries are used to limit tax
liabilities associated with trust distributions.

35

At time of data analysis, the following acronyms were in use - HWI: High Net Wealth Individuals;
PHWI: Potential High Wealth Individuals. However, the ATO has recently changed its classification
system and now combines these two categories into one. For the purposes of this report the former
method of classification is retained.
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In particular, our investigation shows that the magnitude of the income mismatch is significant.
At least 25 per cent of trusts show a mismatch in excess of $10,000. This increases to amounts
in excess of $10 million. Further, we demonstrate that as the mismatch increases so does the
capital gain amount. A substantial number of beneficiaries defined as “HWIs” and “Wealthy
Australians” in 2012 record comparatively smaller negative income differentials. From 2013
onwards this imbalance disappears and the size and number of negative income differentials
follows a similar pattern to positive income differentials.
Our analysis shows interesting patterns in relation to franking credits associated with trust
distributions with the potential for effective tax rates to be capped at the corporate tax rate.
Particularly there appears to be a significant proportion of the data set where the franking
credits are 30% of the trust net income to which the company beneficiary is made presently
entitled. The use of bucket companies appears to be less prevalent and these companies
receive on average a smaller share of total distributions.
Finally, we also found that on average trusts distribute a larger proportion of their income to loss
making company beneficiaries. Specifically, we estimate loss making company beneficiaries
receive 20% of total trust distributions compared with 14% for profit making company
beneficiaries. Loss-making companies, on average, receive 22.05% of trust total distributions
while non-loss-making companies receive only 14.37%.
In the next section we provide details of how the above conclusions were reached, particularly
in relation to the three key questions under investigation.

3.4.1 DETAILED INVESTIGATION OF THREE TRUST INCOME SHUFFLE INDICATORS

The following comparisons investigate the potential existence and scale of the indicators of
Income Tax shuffles. These indicators are the necessary pre-conditions which may give rise to
an Income Tax shuffle arrangement. In essence any such schemes seek to manipulate the
present entitlement formula as described in the previous section. The analysis in this section
does not claim to uncover the existence of income tax shuffle or tax avoidance. Tax avoidance
through the use of trusts, particularly those involving income tax shuffles may require tax audits
and detailed case by case investigation. Hence, the conclusions in this section point to the
possibility for income tax shuffles in the trust population by examining if the underlying
preconditions for income tax shuffles exist. There are, however, many different permutations
and combinations of factors which point to the existence of income tax shuffle arrangement. In
the analysis carried out in this report, the focus is on three fundamentally important indicators as
outlined in the previous section. The importance of each of these indicators is briefly explained
next.
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Income mismatches can occur naturally or be contrived. The concept of an income mismatch
was explained above in section 3.1. We do not distinguish between “natural” and contrived
income mismatches as the data does not allow for this segregation. Given that the existence of
a Division 6 mismatch is an indispensable feature of income tax shuffles, the following questions
are investigated:
Q1: What is the magnitude of the differences between distributable income and
net income of trusts?
As the differences between distributable income and net income might be significantly
related to capital gains made in the same year by the trust, we also investigate:

Q1a: Are the differences between distributable income and net income of the trust
associated with capital gains made in the relevant year?
The magnitude of the differences between distributable income and net income of the
trust might also vary for each group type (i.e., High Wealth Individual (HWI), Potential
High Wealth Individual (PHWI), Wealthy Australians and Others). As a result, a question
is:
Q1b: What is the magnitude of the differences between distributable income and
net income of trusts for each group type?
Finally, the analysis also includes consideration of any association between capital gains
made in the relevant year and the difference between distributable income and net
income of the trust for each group type. The question is therefore:
Q1c: What is the association between capital gains made in the relevant year and
the differences between distributable income and net income of the trust for each
group type?

Key Indicator 2: Using franking credits to reduce tax payable by company beneficiaries

The second of the income tax shuffle indicators looks at the distribution of trusts’ dividend
income to companies together with franking credits sufficient to absorb the companies’ tax
liabilities. The result is capping the tax liability on the distribution at the rate of 30 cents in the
dollar.
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When combined with income tax shuffles, company beneficiaries may be made presently
entitled to a small amount, but large proportion, of trusts’ distributable income and then paid that
entitlement.36 The entitlement carries with it a liability to pay tax on a corresponding share of the
net income of the trust. In this section we specifically investigate the degree to which
distributions to company beneficiaries are accompanied by franking credits that effectively
extinguish the tax liability that arises from that beneficiary’s share of net income of the trust. We
therefore explore:
Q2: Do companies receiving distributions from trusts also receive franking credits
equal to their tax liability on the trust income?

Key Indicator 3: Trust distributions to company beneficiaries with current or prior-year
losses
The third scenario involves entities which have no or insufficient financial capacity becoming
presently entitled to all or most of the distributable income of a trust. In such cases, the
beneficiary (assuming that net income of the trust is greater than distributable income) who also
receives the tax liability associated with the distribution either has current or prior years losses.
The result is that no or little tax is paid on the distribution. As noted in 3.2 above, the beneficiary
company may or may not receive the amounts to which they are made presently entitled, but is
able to discharge its tax liability for the trust distribution through carry forward or current year
income losses. In such cases, we ask two questions.
Q3a: Do trusts distribute the tax liabilities associated with trust income to lossmaking company beneficiaries which have current year income losses?
Q3b: Do trusts distribute the tax liabilities associated with trust income to lossmaking company beneficiaries which have carry forward income losses?
Trusts might also distribute the tax liabilities associated with trust income to “bucket”
company beneficiaries who have no economic activity aside from receipt of trust income
distribution. These bucket companies are established to cap the tax rate on the trust’s
income to the flat company rate of 30%. We therefore explore:
Q3c: Do trusts distribute the tax liabilities associated with trust income to bucket
company beneficiaries?

36

Failure to pay the amounts to which a company beneficiary is made presently entitled may constitute a
Division 7A (ITAA36) loan, see PS LA 2010/4.
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Details of the data used for this investigation and the methodology employed are shown in
Appendix B. In summary, two datasets used for this report were provided to the research team
by the ATO. The first contained information on trusts and beneficiaries using the ATO’s Division
6 risk classification rules while the second contained only the top 20% of income mismatches
which was then used only for the scenario analysis in Section 3.5. In total, the number of unique
trusts used in this analysis was 17,529 and the number of companies was 20,515. The final
sample covered 23.51% of the initial sample’s observations, after removing duplicates.

3.4.3 EMPIRICAL ANALYSIS AND RESULTS

To examine the indicators of possible income tax shuffle activity, a number of variables were
selected. Their descriptive statistics are presented in Table 1. We find that all variables exhibit a
large range with both significant positive and negative extreme values. Surprisingly, the average
net income of trusts is less than those trusts’ distributable income, resulting in a negative
difference in income reported (as reflected in Figure 7a below). There are also small numbers of
the company-year observations for franked distributions and franking credits in the companies
as beneficiaries’ tax returns (being only 2.9% of the total number of observations).
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Figure 6 Box and Whisker Plots for Trust Income and Tax Income

Source: Prepared by RMIT University using ATO data

Within given income years (from 2012-2015), the difference in trusts law (distributable income)
and tax law income (net income) exhibited large variability with a minimum value of $379,343,216 and maximum value of $217,398,111. However, 50% of the values lay within the
narrow range of -$4,895 to $9,985 and include 52,288 incidences of $0. If we quantify the
difference between distributable income and net income of the trust in terms of the extent of
difference between the two labels (53A and 26), there is clear evidence that there are a
significant proportion of trusts where such a difference exists.

Key indicator 1 (Q1a): Association between income mismatch and capital gains
To better understand the income mismatch between trust law income and tax law income and
the role of capital gains, the difference in Trusts Law and Tax Law Income reported is graphed
in a scatter plot against the Trust Net Capital Gains (Label 21A) presented in Figure 7a, while
the same variables are graphed by year and with the $0 observations removed in Figure 7b.
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Figure 7a Difference in Income Reported and Capital Gains

Source: Prepared by RMIT University using ATO data.
Note: extreme values are not pictured.

Figure 7b Difference in Income Reported and Capital Gains by Year with $0 observations
removed

Source: Prepared by RMIT University using ATO data
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Figures 7a and 7b demonstrate that the relationship between Capital Gains and Difference in
Income Reported is not altogether straightforward. Figures 7a and 7b show that when the
difference between net income of the trust and distributable income is positive (i.e. net income >
distributable income) increasing differences are associated with increasing capital gains. This
provides strong evidence to support the assertion that the income mismatch is closely
associated with capital gains made by the trust.37 This indicates that there is a strong incentive
to engage in an income tax shuffle by excluding capital gains/losses from the definition of
income of the trust estate (i.e. distributable income), and potentially following through with the
second and third steps as outlined in Section 3.2.
The perplexing result is that as the difference between net income of the trust and distributable
income becomes negative (i.e. tax income < trust income), this is still associated with increasing
capital gains. This can occur where amounts recognised as deductions/expenses under tax law
(i.e. for net income), but not recognised by trusts law (i.e. for distributable income) are
prevalent. For instance, Division 40 capital allowances and Division 43 capital works deductions
are recognised as deductions for the purposes of calculating net income, but not typically
included in distributable income. It may also be the case that a negative mismatch (i.e. where
distributable income > net income) may reverse in subsequent years, and yet may be
associated with capital gains. This is evidenced by the almost symmetrical pattern in Figures 2a
and 2b.

Key indicator 1 (Q1b): Income of the trust estate (53A) vs Taxable income (26) for each
individual group

The magnitude of the differences between distributable income and net income of trusts for
each of group type (HWI, PHWI, Wealthy Australians and Others) is shown in Figure 8.
The analysis for Key indicator 1 (Q1) suggests that the difference between the distributable
income and net income of trusts is evenly distributed for both negative and positive values. As
an additional step, the data was examined to check if this pattern applied to different group
types when taken individually. Box-plots for each of the pre-classified beneficiary groups in the
dataset; HWI, PHWI, “Wealthy Australian” and “Other” are presented in Figure 3. The key
observed difference is that beneficiaries associated with the “Other” category appear to report
more positive income differentials than other beneficiary groups.

37

Please note: the data shows association, there is no claim of causation. That is, the data does not
show whether or not capital gains cause the income mismatch.
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Figure 8: Boxplot of the Difference in Trusts Law and Tax Law Income Reported by
Beneficiary Type

Source: Prepared by RMIT University using ATO data

The association between capital gains made in the relevant year and the differences between
distributable income and net income of the trust for each of the group type (HWI, PHWI,
Wealthy Australians and Others) was also analysed. Graphing box-plots for the different
beneficiary classifications over the years 2012-2015 in Figure 9 also reveals several interesting
patterns.
•

•

The positive-bias in the “Other” group is retained, but occurs most strongly in 2012, with
the proportion of beneficiaries reporting a positive income difference declining through to
2015.
A substantial number of beneficiaries for both HWI and “Wealthy Australian” in 2012
record comparatively smaller negative income differentials, with this imbalance
disappearing from 2013 onwards such that the size and number of negative income
differentials follows a similar pattern to positive income differentials.

In both cases this is likely to be the effect of Label 53a “distributable income” being introduced
into trust tax returns in 2012.

Page 57 of 209
This is an independent report commissioned by the Australian Tax Office. Interpretations and opinions expressed
should be ascribed to the authors only.
57

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

Figure 9: Boxplot of the Difference in Trusts Law and Tax Law Income Reported by
Beneficiary Type and Year

Source: Prepared by RMIT University using ATO data

Analysis was also carried out to examine the relationship between the income mismatch and
capital gains for each of the taxpayer groups. In general, they exhibit a pattern that is similar to
that which is shown in Figure 7a and 7b. Scatter plots for each of the tax payer groups in
aggregate and by year are shown in Appendix 1.

Key Indicator 2: Using franking credits to reduce tax payable by company beneficiaries
Another possible indicator of the existence of income tax shuffle activity is where a trust makes
a distribution to a company beneficiary as well as passing on franking credits that equal the tax
liability on the distributions from a trust. Essentially such an arrangement caps the tax rate at
30% for wealth accumulation. Figure 10 presents the boxplots of the relevant variables and
Figure 11a and 11b present the density plot for “Proportion Franked Income” in aggregate and
by taxpayer group respectively. Here, total net income is the total primary net income (Label
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54A) and the total non-primary net income (Label 54B). The density plot of the proportion is
characterised by a large spike at 30% suggesting that companies receiving distributions from
trusts also receive franking credits equal to their tax liability on the trust income. The purpose of
the analysis in this section is to uncover whether there is wide-spread use of companies in
structures such that the tax liability on trust net income is limited to the corporate tax rate.
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Figure 10 Box and Whisker Plots for Franked Distribution and Franking Credits

Source: Prepared by RMIT University based on ATO data
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Key Indicator 3 (Q3a): Trust distributions to loss company beneficiaries (current year)

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

We investigate the phenomenon of trust distributions with associated tax liabilities being made
to loss-making or break-even company beneficiaries which do not pay any further tax on the
distributed amounts. The data used for this analysis was the data on trusts and beneficiaries
identified using the Division 6 risk classification rules. Further details of the process undertaken
for this analysis is in Appendix B under the heading “Trust distributions to loss company
beneficiaries”. The results for these companies are graphed in a histogram for comparison in
Figure 12.
Figure 12: Histogram and Density Proportion of Distributions to Companies

Source: Prepared by RMIT University using ATO data

In Figure 12, the curves show the density of the proportion of trust’s distribution to a company.
The first graph is for loss-making companies while the second represents profitable or breakeven companies. Roughly, this equates to the percentage of how often these proportions are
observed in the data. The red dotted line in Figure 12 represents the average proportion for a
given company type. The graphs indicate that while, in general, most trusts distribute a small
proportion of trust income to companies, this value is higher when trusts distribute to a lossmaking companies. On average, loss-making companies will receive 20.1% of trust total
distributions while breakeven or profit companies will receive only 14.4%. Further, as per Table
3, the percentage of loss-making companies that receive total trust distributions is consistently
higher for total trust distribution proportions over 0.25 with the highest difference observed for
proportions over 0.75 (5% for break-even or profit companies versus 7.6% for loss-making
companies).
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Key Indicator 3 (Q3c): The use of ‘bucket companies’
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Additional analysis was undertaken to investigate whether trusts distribute trust income to
companies with no economic activity aside from receipt of trust distribution. Companies where
information from Label 6E: Company distributions received from trusts equals information from
Label 7T: Company Tax Return were identified as “Bucket Companies”.
In Figure 14, the box and whisker plots show the density of the proportion of trust’s distribution
to a company. Roughly this amounts to the percentage expression of how often these
proportions are observed in the data. The red dotted line represents the average proportion for
a given company type.
Figure 14 Box and Whisker Plots for Franked Distribution and Franking Credits

Source: Prepared by RMIT University based on ATO data
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3.5 ESTIMATING TAX REVENUE SHELTERED - SCENARIO ANALYSIS
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In order to gauge the impact of various scenarios of the prevalence of income tax shuffles, we
conducted a bootstrap resampling exercise to investigate the extent of tax revenue being
sheltered through the use of trusts. In the absence of direct identification of income tax shuffles,
we assess the tax revenue sheltered by setting a series of scenarios for the prevalence and the
rate of revenue reduction due to income tax shuffles among the largest income mismatches.
RMIT was provided with the top 20% of income mismatches between trust income and tax
income. From this data, it was not possible to directly examine the income tax sheltered and the
resultant tax and economic outcomes. Such analysis would necessitate the identification of an
income tax shuffle; following the subsequent distributions to various beneficiaries; and lastly
calculating the tax consequences for the beneficiaries taking into account all the other tax affairs
of each beneficiary. As previously discussed in section 3.2.1 such detailed analysis would be
best undertaken on a case by case basis and would most likely necessity a tax audit. Hence the
analysis in this section focuses on the first step in the process, i.e. an income tax shuffle and
makes estimates of income being sheltered from tax as described below.
Examining data on income mismatches (where net income > distributable income) as an
indicator of potential income tax shuffles, we consider the following scenario parameters for the
top 5%, 10% and 20% of the largest income mismatches:
•

Prevalence: Acknowledging that not every income mismatch involves an income tax
shuffle, we set three levels of income tax shuffle prevalence of 25% (1 income tax
shuffle in every 4 income mismatches), 50% (1 in 2) and 75% (3 in 4). We assume that
for each group (top 5, 10, and 20% of income mismatches) only 25%, 50% or 75% of the
cases involve an income tax shuffle. For instance, the most conservative estimate of tax
avoidance is where only 25% of the top 5% of cases employ the income tax shuffle, and
the least conservative is when 75% of the top 20% engage in tax avoidance behaviours.
It is important to note that these are our assumptions about the prevalence of income tax
shuffles and is required in order to generate estimates of the range of tax revenue
sheltered. Our most conservative estimates are therefore far more likely to represent the
current state of affairs, whereas our least conservative estimates are less likely.

•

Tax revenue sheltered scenario analysis: We explore a particular tax revenue shelter
case when the tax avoided is 17% which is the difference between the top marginal rate
and the company tax rate. The 17% rate reflects efforts by taxpayers to avoid the top
marginal rate and allows them to accumulate wealth at 30 in the dollar. This also
represents the least egregious arrangements where the intent of the taxpayers is not to
avoid tax but minimise it. It is important to interpret this tax rate and the prevalence rates
(see previous bullet point) as an attempt to generate a range of estimates for tax
sheltered. Decision-makers can then use this analysis as a basis for assessing the
probability of these scenarios playing out across the trust population as whole and the
consequences for tax collection.
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The procedure to calculate tax revenue sheltered is as follows:
We start by taking the top 5%, 10% and 20% of income mismatch cases (where net
income > distributable income) as separate subsamples on which to base analysis.

•

For each of these subsamples (i.e. 5%, 10% and 20% largest mismatches), we assume
that the level of tax avoided is 17%. This is done by randomly choosing trusts from a
given subsample to be ‘flagged’ as an income tax shuffle case in line with the
hypothesized prevalence rate of a given scenario. For example, for a prevalence
scenario of 50%, half of all trusts in a subsample are flagged as income tax shuffle. The
total income tax shuffle related income mismatch is calculated from those flagged. Since
the selection as income tax shuffle or not is a random outcome, the size of the total
income mismatches may differ each time this procedure is repeated. To account for this
we repeat the sampling procedure 1000 times to create a distribution of possible
outcomes. The prevalence scenario is then applied to each of the three income
mismatch subsamples (top 5%, 10% and 20% of income mismatch cases) to produce
three separate distributions of total income mismatch each containing 1,000 simulated
outcomes.
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•

•

•

For each of these distributions, we estimate the income sheltered from tax by multiplying
the total income mismatch for each of the simulated outcomes by the scenario when the
tax avoided is 17%.
To account for uncertainty in estimating tax revenue sheltered for each of these scenario
outcomes, we present the range of losses that is likely with 95% certainty for each
scenario by reporting the revenue loss at the 5th and 95th percentile. This analysis was
repeated separately for the years 2013, 2014, 2015. Probability density graphs showing
the various simulations are presented in Appendix 1.

The tables below show the results of our analysis. For example, in Table 6, using data from
2015, the 95% confidence interval for the amount of tax sheltered under a 25% income tax
shuffle prevalence and 17% effective tax loss differential among the 10% largest income
mismatches is between $1b and $1.2b. At the extreme, this is as high as $3.02b -$3.37b
(Table 8: 75% prevalence, 17% effective tax loss among top 20% mismatches in 2013) or
as low as $672m-$853m (Table 6: 25% prevalence, 17% effective tax loss among top 5%
mismatches in 2015).
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3.6 SUMMARY
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In this chapter income tax shuffles were investigated from legal and quantitative perspectives.
Income tax shuffle activity involves several features and variants as illustrated by the legal
analysis and ATO case studies. The key requirement is that a mismatch exists between net
income (income according to tax law principles) and distributable income (income according to
trusts law principles). Legal analysis shows that the current form of Division 6 ITAA 1936 has a
number of risk/deficiencies which potentially impacts on the effectiveness of the current taxation
regime concerning trusts.
The quantitative data analysis examined three key questions related to the indicators of the
possible existence of income tax shuffles. Specifically, we examined whether:
•

•

•

There is evidence of an income mismatch across the dataset and whether this mismatch
is associated with capital gains;
Distributions to company beneficiaries are accompanied by franking credits to limit the
tax liability and cap the effective tax rate at 30%; and
Current and carry forward loss-making company beneficiaries are used to limit tax
liabilities associated with trust distributions.

It is important to note that the analysis in this chapter was not designed to uncover the
existence of income tax shuffles. This can only be achieved through audit activity. The purpose
of the analysis was to highlight the existence of indicators and pre-conditions for broad based
exploitation of income tax shuffles. The estimates of “income sheltered from tax” (see section
3.5.) show the various possibilities that may eventuate if income tax shuffles were to become
more prevalent given the deficiencies of the current Division 6 ITAA 36. At the most
conservative levels the amount of tax sheltered is likely to be between $672m and $1.2bn.
The analysis presented in this chapter shows that there is significant evidence of income
mismatches (i.e. mismatch between distributable income and income) particularly in the 75th
percentile and above range. The existence of an income mismatch (naturally occurring or
artificially contrived) is the most significant pre-condition for income tax shuffles. The average
mismatch is negative ($34,654), however this should not lead to the conclusion that on average
the mismatch is negative since the standard deviation is very large (over $6 million, see Table
3). Hence we focus on the data in terms of quartiles rather than averages.
Our results also show a correlation between capital gains/losses and the income mismatch. The
results present an interesting picture of a relationship which is positive for mismatches where
net income > distributable income and vice versa. This perplexing finding requires further
investigation. We also find that distributions to company beneficiaries are accompanied by
franking credits to limit the tax liability and cap the effective tax rate at 30%.
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Finally, in relation to distributions to loss-making companies, we find clear evidence to suggest
that trusts distributed a greater proportion of their distributable income to loss-making company
beneficiaries, as opposed to company beneficiaries that had break-even or profitable positions.
This provides initial indications that loss-making companies when used in groups can be
effectively reduce or extinguish tax liabilities arising from trust distributions.

In all cases the key element that facilitates the income tax shuffle is the proportionate view of
present entitlements and the associated tax liabilities. Our analysis does not directly examine
the effect of the present entitlement system since such data is not reported. However, the
analysis does show that the necessary pre-conditions for exploitation of the present entitlement
system to create income tax shuffles does exist.

There are certain limitations that need to be considered when interpeting the results.

1. Due to data availability from the ATO, we had only the top 20% for the scenario analysis.
2. We did not trace capital gain distributions and we do not know the proprotion of
beneficiaries who were specifically entitled to capital gains as this data was not present
in our dataset.
3. Due to data limitations on company liquididation, we could not access whether a
company making the distribution to the trust was subsequently wound up.
4. For the purpose of the scenario analysis we did not (and could not, using the data)
distinguish between natually occuring mismatchs and contrivied arrangements. If
different thresholds (i.e. assumptions about extent of income tax shuffles) were chosen
for the scenario analysis the amount of income sheltered from tax would be different.
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This chapter examines the notion of complex distributions. There are several issues that arise
from the myriad of ways in which trusts can distribute their income (or the entitlement to
income); these are broadly referred to as complex distributions for the purpose of this report.
The previous chapter outlined the fundamental issues associated with the current design of
Division 6 ITAA 1936 and the resultant issues arising in the form of “income tax shuffles”. While
the ability to create (naturally or artificially) income mismatches remains at the core of most trust
taxation issues, there are several auxiliary issues that also arise including complex distributions
and non-lodgment (see Chapter 5 for the latter).
This chapter is structured as follows: first the features and key identifiers of complex
distributions are presented. This discussion highlights the difficulties in clearly demarcating a
complex distribution arrangement. It also shows the interrelationships between complex
distributions and the core Division 6 issues highlighted in Chapter 3. The next section of this
chapter presents empirical data showing several levels of distributions made by trusts to other
trusts over the period of 2012-15. The chapter concludes with implications of complex
distributions for tax administration.

4.1 IDENTIFIERS OF COMPLEX DISTRIBUTIONS

Recurrent identifiers of complex distributions may not exist. Complex trust distributions which
lead to the separation of tax outcomes and economic benefits are greatly varied and often
ingenious. However, common themes have been identified by analysing ten “Complex
Distributions Case Studies” provided to the RMIT University team by the ATO.38

4.1.1 MULTIPLE TRUST STRUCTURES

Multiple trust structures are the first theme identified in the complex distributions case studies.
One example where this type of structure can be exploited is through a chain of trusts whereby
a trust distributes to successive trustees. Arrangements such as these make it difficult for the
ATO to identify the ultimate beneficiary(ies) to whom tax liabilities should attach. In the
Explanatory Memorandum for A New Tax System (Closely Held Trusts) Bill 1999 (Australian

38

Case studies were headed: “Capital gains and Division 855”, “Foreign source income of trusts””,
“Asset revaluation”, “Circular Entitlements”, “Conduit foreign income”, “Corporate loss
beneficiary”, “Interest income”, “Exploit mismatches between distributable and taxable income”,
“Creation of a mismatch through the use of a share buy-back vs the payment of a dividend” and
“Converting trust income into a franked distribution”.
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In the case study “Circular entitlements”, a trust distribution was made to a trustee beneficiary
(TB) that was one of a number of TBs which successively distributed the same income amount.
Each TB became presently entitled when the income amount was distributed by the preceding
trust.39 Subject to Division 6D, this creates inappropriate tax outcomes in a financial year as no
beneficiary can be identified as liable to pay the tax liability for income distributed to
beneficiaries and trustees are not liable to tax under section 99A as beneficiaries are presently
entitled to all trust income.

4.1.2 QUESTIONABLE PRESENT ENTITLEMENTS

False present entitlements are the second common theme. Tax advantaged third parties
(charities, tax exempts, non-resident beneficiaries, loss entities and “bucket companies”) agree
with existing trust beneficiaries (or related persons) to become trust beneficiaries and receive
trust income distributions. Distributed amounts are then transferred tax-free to the existing trust
beneficiaries (or related persons), less expenses. Unlikely distributions of this kind exploit the
proportional approach to income distribution under Division 6.
In the case study ”Asset revaluation”, a family trust re-valued units held in a unit trust in order to
make an advance of capital to a High Net Wealth Individual (HWI) beneficiary. The unit trust
funded the arrangement by distributing taxable funds to the family trust, which were in turn
distributed by the family trust to a “bucket company”. Only a margin equal to the 30% rate of
corporate tax was paid to the bucket company. The HWI received the balance of the amount tax
free.40

39

A circulis inextricabilis, or self-perpetuating cycle? There are at least two responses. Joint and
several liability for the distribution at the highest marginal rate might be imposed on each TB
pursuant to the Taxation (Trustee Beneficiary Non-disclosure Tax) Act 2007 by ITAA36 s102UM(2). Alternatively, ITAA36 s-s99A(4) could apply to the TBs, given that the relevant part of
net income of a trust estate is not included in the assessable income of a beneficiary pursuant to
nd
s97. See discussion in Bernard Marks Trusts & Estates: Taxation and Practice 2 edn (Taxation
Institute of Australia, 2009) (Marks Trusts & Estates) at ¶30-105.

40

The ATO response was to allege a “reimbursement agreement” to deny the company’s present
entitlement under ITAA36, s100A and assess the trustee to tax on the undistributed amount
pursuant to s99A. Though the HWI was a family member, the “agreement” with the bucket
company was arguably not an “ordinary family or commercial dealing” of the type excepted in the
s100A(13) definition of “agreement”. ITAA36 s109C might also apply, on the hypothesis that the
amount transferred to the HWI was a deemed dividend paid him or her by the bucket company.
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The case study “Foreign source income of trusts” also involved false present entitlements. Trust
distributions of foreign-source income were made but not paid to non-resident (minor) children.
Unpaid present entitlement amounts were retained tax-free by an Australian trustee. The
“Reimbursement agreement” anti-avoidance rule is inapplicable in this event. ITAA36
s100A(1)(a) is restricted to advantages obtained by “a beneficiary of a trust estate who is not
under any legal disability”. Nor is the penal Division 6AA applicable.41 The correct response
could be a straightforward correction of lacunae in ITAA provisions for minors. No mode of
distribution problem is suggested.

4.1.3 MISMATCHING OF DISTRIBUTABLE AND TAXABLE INCOME

Mismatching of distributable and taxable income is the third common theme. Referred to as "the
income tax shuffle" (covered in detail in Chapter 3) with specific reference to the ITAA36 trusts
taxing mechanism, some taxpayers enter transactions intended to separate standard tax and
economic outcomes. Tax liabilities for distributed income may be reduced or extinguished when
directed to tax-exempt or concessionally taxed taxpayers. 42 In other cases, tax liabilities for
distributed income become uncollectable when directed to parties who do not enjoy the benefit
of income distributed. There are several ways that this can be achieved.

In Taxpayer Alert TA 2016/12: Distributable income reduction arrangements, Example 1 is a
simple illustration of how the proportionate approach to trust taxation can be exploited in trust
distributions. In this case, the proportionate approach was used in order to provide tax-free
income benefits to individual trust beneficiaries.

The net income of a discretionary trust for 2015-2016 was business income of
$1,000,000. Accounting records of the trust show a profit of a similar amount. The
trustee determined the distributable income of the trust for the 2015-2016 year to be
30% of the net income of the trust. The trustee cited a power in the deed in support of
this determination. The remaining $700,000 was treated as trust capital in the books of
the trust.

41

ITAA36 s102AC states that Div 6AA applies to a “prescribed person” defined to include a person
less than 18 years of age who is not an “excepted person” defined in s102AC(2) to include a
“minor engaged in a full-time occupation” etc. Trustees for minor beneficiaries and not minor
beneficiaries themselves are liable for tax under the ITAA36 s98(1), which states that trustees
shall be liable to pay tax for minors who are either Australian residents or in receipt of income
with an Australian source. Facts of the Case Study are outside s98 and Division 6AA because
they involved a non-resident beneficiary who was in recept of foreign-source income.

42

Subject to ITAA36 ss100AA and 100AB.
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4.2 CLOSELY HELD TRUSTS, TRUST BENEFICIARIES AND TRUST BENEFICIARIES
NON-DISCLOSURE TAX
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Division 6D of the ITAA36 "Provisions relating to certain closely held trusts" is an anti-avoidance
measure as well as an information-collecting mechanism which assists the ATO when auditing
distributions made through chains of trusts.45 The Division potentially applies to nearly all private
trusts in Australia which have not made a family trust election.46 These trusts are known as
‘closely held trusts’.

Trustees of closely held trusts which distribute a share of untaxed or tax-preferred income to a
trustee beneficiary (TB) are required to provide a "correct TB statement" to the ATO pursuant to
s102UT.47 A correct TB statement must include details of the distribution and address of its
recipients. 48 If a correct TB statement is due and not provided, the distributing trustee or
members of a trustee group are jointly and severally liable for tax on unpaid income pursuant to
the Taxation (Trustee Beneficiary Non-disclosure Tax) Act 2007 (TBNDT) and/or commit an
offence to the extent that non-provision of a TB statement relates to tax preferred income.49
Liability under the TBNDT is imposed at the highest marginal rate and excludes any further
taxation on the distribution.50

45

See EMCHTA at [1.92]:

While there are many legitimate reasons for trust structures containing multiple trusts,
some taxpayers are using multiple trust arrangements to avoid or indefinitely defer tax.

Division 6D was substantially amended in 2007: See Marks Trusts & Estates at ¶30-100.

46

"Closely held trust" is defined in s-s102UC(1) to include all discretionary trusts and other trusts
where 20 or fewer people are entitled to 75% or a greater share of the trust income or capital.

47

Disclosure requirements are set out in ITAA36, s-s102UK(1).

48

Section 102UG provides that, for a resident TB, the trustee must set out the TB's tax file number
and the amount of the untaxed or tax preferred distribution. For a non-resident TB, the trustee
must set out the TB's name and address and the amount of the untaxed or tax preferred
distribution. Section 102UH describes the "TB statement period" or due date for the making of the
statement as when the trust's tax return is due.

49

Directors of corporate TBs in a truste`e group are personally liable: s-s102UK(3). The "untaxed
part" of a trust distribution refers to an amount not included in a TB's income under s97, subject
to the specific application of ss99, 99A, 99B and Division 6D. Tax under the TBNT is imposed at
the rate of 48.5%: see EMCHTA at [1.57]. Sub-section 102UT provides that the offence in respect
of tax preferred income is contrary to s8C of the Tax Administration Act 1953.

50

See ITAA36, paras 102UK(2)(b) and 102UM(2)(b).
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Distributions of trust capital to TBs are treated stringently. ITAA36 s102UI defines a "taxpreferred amount" as "capital of the trust" and "income of the trust that is not included in its
assessable income in working out its net income." Sub-section 102UT(1) requires trustees of
closely held trusts to provide a correct TB statement if a TB is presently entitled to a share of a
tax-preferred amount of the trust. A criminal offence is committed by a trustee pursuant to ss102UT(2) in the event that the trustee fails to provide a correct TB statement pursuant to ss102UT(1).
Division 6D has limited application to non-resident TBs. Australian-source income distributed to
non-resident TBs will not be "untaxed" triggering s-s102UK(1) because the trustee will be liable
for tax on the distribution under s-s98(4). However, the trustee of a closely held trust which
makes a non-taxable Australian property gain and distributes it to a non-resident TB, must
either provide a correct TB statement under s-s102UT(1), or commit a criminal offence.52

4.3 LEGAL OVERVIEW - COMPLEX DISTRIBUTIONS

Analysis of legal issues surrounding the concept of complex distributions discloses that there
are many types of distributions that can be characterised “complex” and several avenues
through which the ATO can deal with the phenomenon. Anti-avoidance measures such as
ITAA36 sections 10AA, 100AB, 100A and Division 6D deter particular species of complex
distribution. The measures often require resource-intensive audits to uncover relevant tax
avoidance activity. Other practical difficulties which arise include how it may be difficult for the
ATO to establish whether or not a Division 6D TB statement should have been lodged in
circumstances where the subject trust deeds are not required to be registered or otherwise
available. The ATO may also find it difficult to establish whether trust beneficiaries have
adequately disclosed their entitlements to trust income without having access to the trust deed
wherefrom the entitlements arose. The next section presents some empirical evidence of
complex distributions.

51

See EMCHTA at [1.56]. This is particularly useful with circular distributions.

52

A construction suggested by EMCHTA at [1.79]. The s102UI definition of "tax preferred amount"
would seem to be applicable on the basis that foreign-source capital gain was derived by the trust
as income which was not included in the working out of its net income. Subsection 102UT(2)
provides criminal sanction for non-compliance with s-s102UT(1) in the circumstances.
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It is important to note that the empirical evidence presented in this section does not set out to
link complex distributions to tax avoidance. Such direct links can only be established through
tax office audits. The empirical evidence does show however that there are several trusts that
make distributions to several layers of other trusts. While this is not direct evidence of tax
avoidance behaviour, it does indicate that complex structures may potentially be utilized by the
taxpayer to gain a tax advantage.
It is also important to note that the evidence presented in this section only pertains to
distributions from trusts to trusts. It does not include complex distributions that involve the full
range of beneficiaries, i.e. companies, individuals, partnerships, etc. The reasons for this
analysis being limited to trust to trust distributions are threefold. First, the data provided by the
ATO was only in relation to trust to trust distributions. Second, as indicated in Table 2, Chapter
3, the largest beneficiary group for trusts in our sample was other trusts (42%). Third, the
analysis in this section is intended to highlight the complexity of distributions when multiple
trusts are involved and this level of complexity would only rise as the variety of entities (i.e.
companies, individuals, etc.) within structures increases. Hence analysis of trust to trust
distributions can be seen as a baseline for complex distributions. Finally, distributions from
trusts to other entities have been covered in Chapter 3 albeit in the context of income tax
shuffles rather than complex distributions.

Given the complexities in identifying trust beneficiaries, there are several compliance challenges
that arise from complex distributions. The compliance issues result from difficulties in tracing
distributions through multiple trusts, especially where reciprocal distributions occur. Some of the
case-based evidence in regards to such arrangements and the compliance difficulties were
outlined in section 4.2. In this section the empirical data illustrates the extent to which trusts
distribute to other trusts and how income flows through such structures.

4.4.1 DATA AND METHODOLOGY

This section describes the data sources, sample units and sample coverage used to investigate
complex distributions.
The ATO provided aggregate data on key indicators for chains of trusts across four consecutive
years (2012-2015). The data comprises all the available data in relation to trusts that made
distributions to at least one other trust in the abovementioned period. Data on trust chains were
five tiers deep such that: trust 1 distributes to trust 2; trust 2 distributes to trust 3; trust 3
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4.4.2 EMPIRICAL ANALYSIS
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4.4.2.1 M EAN VALUES OF SELECTED VARIABLES PER TIER PER YEAR

While it is unsurprising that highly complex distributions are rare, the nature and magnitude of
the transactions with fewer distributional tiers may be useful indicators of the purpose and
characteristics of these trusts. Table 11 presents aggregate trust data as total dollars by year
and tier. Table 12 exhibits the aggregate divided by the information in Table 10 to produce
average annual per trust values for these items. Table 13 presents this information in
percentage terms, providing the average percentage weight per trust of each accounting item
by year and complexity tier (column percentages for a given year total 100%).
It is observable in Table 11 that the further down the levels, the greater the amount of money
being distributed to trusts. This is based on the average distribution per trust at each tier.
Specially, the amount of ‘income of the trust estate’ distribution for each tier has almost doubled
over 2012-2015. For example, the amount of income trust estates distribute from Trust 1 to
Trust 2 has increased from $21,216.90 million to $50,559 million from 2012 to 2015. Similar
patterns are also obtained at deeper levels of income distribution.
It is important to note that there is great variability in trust size and distributions across the
dataset, hence averages must be interpreted with caution. However, the pattern of increasing
percentages of distributions as the number of levels/tiers of distribution increase does provide
some evidence that taxpayers are utilizing several layers of trusts in their structures. No
conclusions can be made about whether this is for tax avoidance purposes, however increasing
complexity of distribution patterns does cause difficulties in effectively administering the law.
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4.5 SUMMARY

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

The preceding analysis shows that as the number of levels of trusts distributions increases the
amount of income being distributed increases. This suggests that trusts distribute their income
sparsely through complex structures in the initial levels to several other trusts (in reality this may
include other beneficiary types as well). Following this initial distribution, they are able to pool
income after several levels of distributions from various trusts at higher levels in the chain. This
approach can be described as a “spread thin then thick” strategy, where the intention and the
outcome of such structures are to create a degree of opacity around trust income and the
ultimate beneficiaries to which the funds flow. It follows that complex structures, resulting in
complex trust distributions, make it difficult from an administration viewpoint to levy the correct
tax burden on the appropriate ultimate beneficiary or entity.
While there are some legislative tools at the ATO’s disposal, these mechanisms rely on selfreporting on the part of the taxpayer and require resource intensive audits to fully uncover the
type and extent of distributions. The difficulties associated with tracing income through complex
distribution structures are further exacerbated by the various issues pertaining to the nature of
trusts and trust deeds explicated in Chapters 2 and 3. In particular, trusts are a largely
unregulated entity/fiduciary relationship and trust deeds may be amended at the trustee’s will,
provided the deed provides such liberty to the trustee. The lack of transparency surrounding the
ownership of trust assets in discretionary trusts further complicates matters. Finally, some trusts
may exist but not come into purview of the taxation system until such time as they earn or
receive income and lodge tax returns. If however, trusts do not participate in the tax system by
lodging tax returns, there is limited ability at present to identify such entities/taxpayers. The
issue of non-lodgment, trusts lodgment-patterns are examined in the next chapter.
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Non-lodgment of trusts’ tax returns is a significant difficulty faced by the ATO in the effective
administration of tax law. This chapter begins with a legal analysis of the issues surrounding
non-lodgment of trust tax returns. The purpose of this is to highlight the inadequacy of current
law, particularly the problem of identifying the “trusts demographic” or body of existing trusts in
Australia and its members from year to year. Sources of trusts data available to the ATO largely
rely on self-reporting and resource intensive audits conducted by the ATO. In contrast, there is
a body of easily accessible information applicable to companies and charitable entities
(including trusts). The experience of overseas jurisdictions with trusts registration is considered
in Appendix D to the report.
Quantitative analysis presented in this chapter is intended to highlight the difficulty in accurately
identifying the population of trusts in Australia and the proportion of non-lodging trusts.

5.1 NON-LODGMENT

5.1.1 INFORMATION ABOUT A USTRALIAN TRUSTS

A question of primary importance is whether the Income Tax Assessment Acts can be
adequately enforced with current sources of information about trusts.
The role and significance of the trust in Australian jurisdictions has no parallel in other states
and countries.56 A large proportion of Australian business enterprise is conducted through trusts
which substantially contribute to national economic performance indices.57
Trusts are governed primarily by an unwritten code forming part of state and territory law. The
constitutions and terms of trusts are not publicly recorded or accessible. Many enforceable
trusts arise from oral transactions, about which nothing need be recorded in written form.58 Only

56

^ĞĞ /ŶƚƌŽĚƵĐƚŽƌǇ ĚĂƚĂ

ϱϳ

^ĞĞ dK dĂǆĂƚŝŽŶ ^ƚĂƚŝƐƚŝĐƐ ϮϬϭϰͲϭϱ ;ϮϬϭϳͿ͕ dƌƵƐƚƐ

ϱϴ

ƉĂƌƚ ĨƌŽŵ ;ŵŝŶŝŵĂůͿ ƐƚĂƚƵƚŽƌǇ ǁƌŝƚŝŶŐ ƌĞƋƵŝƌĞŵĞŶƚƐ ĨŽƌ ƚƌƵƐƚƐ ŽĨ ůĂŶĚ ĂŶĚ ƐƵďͲƚƌƵƐƚƐ͕ ƚŚĞƌĞ ŝƐ ŶŽ
ŐĞŶĞƌĂů ůĂǁ ƌĞƋƵŝƌĞŵĞŶƚ ƚŚĂƚ ƚƌƵƐƚƐ ďĞ ĐƌĞĂƚĞĚ Žƌ ĞǀŝĚĞŶĐĞĚ ŝŶ ǁƌŝƚŝŶŐ͗ ƐĞĞ &ŽƌĚ Θ >ĞĞ͗ dŚĞ >Ăǁ
ŽĨ dƌƵƐƚƐ ϱƚŚ ĞĚŶ ;dŚŽŵƐŽŶ ZĞƵƚĞƌƐ͕ ůŽŽƐĞůĞĂĨ ĂŶĚ ŽŶůŝŶĞͿ ;&ŽƌĚ Θ >ĞĞͿ Ăƚ ϲ͘ϭϬϳϬͲϲ͘ϭϮϳϬ͘
KƚŚĞƌ ƐƚĂƚƵƚŽƌǇ ǁƌŝƚŝŶŐ ƌĞƋƵŝƌĞŵĞŶƚƐ ĂƌĞ ĚŝǀĞƌƐĞ ĂŶĚ ĨĞǁ͘ &Žƌ ĞǆĂŵƉůĞ͕ ƚŚĞ DŝŶŝŶŐ Đƚ ϭϵϳϴ
;tͿ͕ ƐͲƐϭϭϵ;ϮͿ ;ŵŝŶŝŶŐ ƚĞŶĞŵĞŶƚƐͿ͕ WĞƚƌŽůĞƵŵ ;^ƵďŵĞƌŐĞĚ >ĂŶĚƐͿ Đƚ ϭϵϴϮ ;tͿ͕ Ɛϴϭ
;ĞǆƉůŽƌĂƚŝŽŶ ƉĞƌŵŝƚƐͿ ĂŶĚ ŽƌƉŽƌĂƚŝŽŶƐ Đƚ ϮϬϬϭ ;ƚŚͿ͕ ƐϲϬϭ' ;ƉƵďůŝĐ ƵŶŝƚ ƚƌƵƐƚƐ ǁŚŝĐŚ ĐŽŶĚƵĐƚ
ŵĂŶĂŐĞĚ ŝŶǀĞƐƚŵĞŶƚ ƐĐŚĞŵĞƐͿ͗ ƐĞĞ &ŽƌĚ Θ >ĞĞ Ăƚ ϲ͘ϭϮϵϬͲϲ͘ϭϯϭϬ͘
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persons with appropriate standing under a trust’s deed (or constitution) can compel the trustee
to provide the trust’s constituent documents or information, to account for trust property, or to
act or refrain from acting.59 The Commissioner has no such standing. Trusts are largely opaque
for the ATO under trust law.
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5.1.2 THE COMMISSIONER’S CURRENT SOURCES OF INFORMATION ABOUT TRUSTS
There are four sources of information about trusts available to the Commissioner.
1. Trust income tax returns

This information source is comprised of data which taxpayers voluntarily disclose in trusts
tax returns. This is likely to be the primary source of the Commissioner’s intelligence about
trusts in the tax system.60
2. Public and governmental information
Public and governmental sources provide information on whether specific property is held in
trust and the affairs of identified trustees, beneficiaries and other persons of interest.
Sources include: (1) internal ATO cross-checks against third party data (“data-matching”);
(2) referrals from other government bodies and public entities such as Royal Commissions;
and (3) entries in public registries of land titles (in some states), boats and aircraft, customs
and immigration information.
3. Taxpayer record-keeping
This information source is based on taxpayer record-keeping obligations. Access to these
records is obtained through taxation law powers discussed in the following section. All
taxpayers are required to make and retain tax-related records. 61 Proper officers of the
Commissioner may be empowered to access tax records and other material specific to

ϱϵ

^ĞĞ &ŽƌĚ Θ >ĞĞ Ăƚ ϭ͘ϮϳϬ͕ ϭ͘ϴϯϯϬ͕ ϭϳ͘ϭϬϭϬ͖ hŶŝĨŽƌŵ ŝǀŝů WƌŽĐĞĚƵƌĞ ZƵůĞƐ ϮϬϬϱ͕ ƌϲ͘Ϯϰ͖ ;sŝĐͿ
^ƵƉƌĞŵĞ ŽƵƌƚ ;'ĞŶĞƌĂů ŝǀŝů WƌŽĐĞĚƵƌĞ ZƵůĞƐͿ ϮϬϬϱ ƌϵ͘Ϭϲ;ďͿ;ŝͿ͘

ϲϬ

^ĞĞ W', dƌƵƐƚƐ dĂƐŬĨŽƌĐĞ dƌƵƐƚƐ ZŝƐŬ ĞŵŽŐƌĂƉŚŝĐƐͶǆĐĞƌƉƚ ;dK Ϯϭ ĞĐĞŵďĞƌ ϮϬϭϲͿ ;dƌƵƐƚƐ
ZŝƐŬ ĞŵŽŐƌĂƉŚŝĐƐͿ Ăƚ ϭ͘ϭ͘ dŚĞ ĚĂƚĂ ŝƐ ĂƐƐŽĐŝĂƚĞĚ ǁŝƚŚ d&EƐ ƐƉĞĐŝĨŝĐ ƚŽ ŝŶĚŝǀŝĚƵĂů ƚƌƵƐƚƐ͘

ϲϭ

ŝƐĐƵƐƐĞĚ ŐĞŶĞƌĂůůǇ ŝŶ DŝƐĐĞůůĂŶĞŽƵƐ dĂǆĂƚŝŽŶ ZƵůŝŶŐ Dd ϮϬϬϴͬϭ ĂŶĚ dK WƌĂĐƚŝĐĞ ^ƚĂƚĞŵĞŶƚ
>Ăǁ ĚŵŝŶŝƐƚƌĂƚŝŽŶ W^ > ϮϬϬϱͬϮ͘
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taxpayers (and others). Usually, a field audit is necessary to activate the access to
information powers.62 The exercise is resource-intensive.
The scope of the record-keeping obligation is problematic where trusts are concerned.
Several provisions in the Income Tax Assessment Acts are applicable.
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First, ITAA36 s-s262A(1) requires “a person carrying on business” to “keep records that
record and explain all transactions and other acts engaged in by the person that are relevant
for any purpose of this Act.” Sub-section 262A(2) specifies that “records” for the purpose will
include documents relevant to ascertaining a person’s income and expenditure and
“particulars of any “election, choice, estimate, determination or calculation made by the
person under this Act.” 63 ITAA36 s262A is applicable to trusts engaged in business
activities, as opposed to passive investment and other trust uses. Non-business trusts are
not affected.
It is doubtful whether s-s262A applies to and requires taxpayers to record and explain a
trust’s constituent documents. On the one hand, s-s262A(1) is expressed widely enough to
require the keeping of documents which, for the purposes of the Act, “explain” the acts in
which trusts engage. On the other hand, the “records” referred to in the first paragraph of ss262A(2) only relate to “ascertaining the person’s income and expenditure”. Information
about the identity and fiduciary responsibilities of persons who derive the income or incur
the expenditure are not included.

Further, the second paragraph of s-s262A(2) expressly includes “particulars of any election,
choice, estimate, determination or calculation made by a person under this Act”. The
decision of the High Court of Australia in Spotless v FCT (1996) 186 CLR 404, 415
confirmed that similar words used in s-s177C(2) of the Act did not extend to a taxpayer
choosing to structure their tax affairs through a trust.64 On balance, it might be concluded
that the information-keeping obligation in s-s262A does not extend to keeping information
about trusts.

ϲϮ

^ĞĞ ĚŝƐĐƵƐƐŝŽŶ ŝŶ Z tŽĞůůŶĞƌ Ğƚ Ăů ƵƐƚƌĂůŝĂŶ dĂǆĂƚŝŽŶ >Ăǁ ϮϳƚŚ ĞĚŶ ;KǆĨŽƌĚ h WƌĞƐƐ͕ ϮϬϭϳͿ Ăƚ
ΒϮϵͲϭϯϬͲΒϮϵͲϭϰϱ ĂŶĚ Z tŽĞůůŶĞƌ ͞dK ĂĐĐĞƐƐ ƉŽǁĞƌƐͶǁŚǇ ƐĞƚƚůĞ ĨŽƌ ƐĞĐŽŶĚ ďĞƐƚ͍͟ ;ϮϬϬϱͿ ϮϬ
ƵƐƚƌĂůŝĂŶ dĂǆ &ŽƌƵŵ ϯϲϱ͘

ϲϯ

^ĞĞ /dϯϲ ƐϮϲϮ;ϮͿ;ĂͿ͕ ;ďͿ͕ ;ϯͿ;ďͿ͕ ;ϰ>Ϳ͖ ĚŝƐĐƵƐƐĞĚ ŝŶ ĂŝŶŝ ǀ &d ;ϮϬϭϮͿ d ΒϭϬͲϮϱϵ͕ ϱϭϮϭ
;ƉŝůůŽǁ ŵĂŶƵĨĂĐƚƵƌĞƌ ĐĂƌƌǇŝŶŐ ŽŶ ďƵƐŝŶĞƐƐ ĂƐ Ă ƐŽůĞ ƚƌĂĚĞƌͿ͘

ϲϰ

/dϯϲ ƉĂƌĂ Ɛϭϳϳ;ϮͿ;ďͿ͛Ɛ ĚĞĨŝŶŝƚŝŽŶ ŽĨ Ă ͞ƐĐŚĞŵĞ͟ ĨŽƌ ƚŚĞ ĂǀŽŝĚĂŶĐĞ ŽĨ ƚĂǆ ĞǆĐůƵĚĞƐ ͞ƚŚĞ ŐŝǀŝŶŐ
ŽĨ Ă ŶŽƚŝĐĞ͕ Žƌ ƚŚĞ ĞǆĞƌĐŝƐĞ ŽĨ ĂŶ ŽƉƚŝŽŶ ďǇ ĂŶǇ ƉĞƌƐŽŶ ďĞŝŶŐ Ă ĚĞĐůĂƌĂƚŝŽŶ͕ ĂŐƌĞĞŵĞŶƚ͕ ĞůĞĐƚŝŽŶ͕
ƐĞůĞĐƚŝŽŶ͕ ĐŚŽŝĐĞ ŶŽƚŝĐĞ Žƌ ŽƉƚŝŽŶ ĞǆƉƌĞƐƐůǇ ƉƌŽǀŝĚĞĚ ďǇ ƚŚĞ /dƐ͘͟
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Secondly, Division 121 of the ITAA97 requires taxpayers, including the trustees and
beneficiaries of trusts, to keep records of matters that affect the capital gains and losses.
Penalties are imposed for non-compliance. Records must be retained for 5 years after it
becomes certain that no CGT event, or no further event, can happen. As an alternative to
keeping records, taxpayers can make entries in an asset register, in English, certified by a
registered tax agent or person approved by the Commissioner, which set out (some or all of)
the information contained in the obligatory records.65 The s121-20 record-keeping obligation
is about as stringent as ITAA s-s262A. Probably does not extend to taxpayers keeping
information about trusts.

Thirdly, section 102AAZG of the ITAA36 makes specific provision for certain non-resident
trust estates which are subject to accruals taxation. Attributable taxpayers in relation to such
trusts (including the transferors of property to controlled trust estates that are discretionary
trusts)66 must keep records of “acts, transactions and other circumstances that resulted in a
person being an attributable taxpayer”. Penalties are imposed for non-compliance.
Transferors are not required to keep records if they did not know and had no grounds to
expect that they were attributable taxpayers and made all reasonable efforts to obtain the
required information.67 Few taxpayers are liable to this regime.
4. The Commissioner’s access to information, evidence and documents
Another information source is the Commissioner’s access to information, evidence and
documents embodied in Divisions of schedule 1 of the Taxation Administration Act (TAA).
Division 353 provides that an authorised officer of the Commissioner may require any
person to: (1) furnish information; 68 (2) attend and give evidence; 69 and (3) produce

ϲϱ

^ĞĞ /dϯϲ ƐͲƐϭϮϭͲϯϱ͘

ϲϲ

^ĞĞ /dϯϲ ƐͲƐϭϬϮd ŚĞĂĚĞĚ ͞ĐĐƌƵĂůƐ ƐǇƐƚĞŵ ŽĨ ƚĂǆĂƚŝŽŶͶĂƚƚƌŝďƵƚĂďůĞ ƚĂǆƉĂǇĞƌ͘͟

ϲϳ

^ĞĞ ƐͲƐϭϬϮ';ϰͿ͘

ϲϴ

^ĞĐƚŝŽŶ ϯϱϯͲϭϬ;ϭͿ;ĂͿ ŶŽƚŝĐĞƐ ŵĂǇ ƌĞƋƵŝƌĞ Ă ƉĞƌƐŽŶ ͞ƚŽ ŐŝǀĞ ƚŚĞ ŽŵŵŝƐƐŝŽŶĞƌ ĂŶǇ ŝŶĨŽƌŵĂƚŝŽŶ
ǁŚŝĐŚ ƚŚĞ ŽŵŵŝƐƐŝŽŶĞƌ ƌĞƋƵŝƌĞƐ ĨŽƌ ƚŚĞ ƉƵƌƉŽƐĞ ŽĨ ƚŚĞ ĂĚŵŝŶŝƐƚƌĂƚŝŽŶ Žƌ ŽƉĞƌĂƚŝŽŶ ŽĨ Ă
ƚĂǆĂƚŝŽŶ ůĂǁ͘͟ dŚŝƐ ŚĂƐ ďĞĞŶ ŝŶƚĞƌƉƌĞƚĞĚ ƚŽ ĞǆĐůƵĚĞ ĂŶǇ ĂďƐƚƌĂĐƚ ƋƵĞƐƚŝŽŶ ŽĨ ůĂǁ͗ WĞƌƌŽŶ
/ŶǀĞƐƚŵĞŶƚƐ WƚǇ >ƚĚ ǀ Ͳ&d ;ϭϵϴϵͿ ϴϵ d ϱϬϯϴ͖ ĂŶĚ ĐĂŶŶŽƚ ƌĞƋƵŝƌĞ Ă ƉĞƌƐŽŶ ƚŽ ŽďƚĂŝŶ
ŬŶŽǁůĞĚŐĞ ŶŽƚ ƉƌĞǀŝŽƵƐůǇ ƉŽƐƐĞƐƐĞĚ Žƌ ĐŽŶĨŝƌŵ ŝŶĨŽƌŵĂƚŝŽŶ ǁŝƚŚŝŶ ƚŚĞŝƌ ĐƵƐƚŽĚǇ Žƌ ĐŽŶƚƌŽů͗
'ĞŽƐĂŵ /ŶǀĞƐƚŵĞŶƚƐ WƚǇ ůƚĚ ǀ E ĂŶŬŝŶŐ 'ƌŽƵƉ ;ϭϵϳϵͿ ϳϵ d ϰϰϭϴ͖ ,Ăƌƚ ǀ Ͳ&d ;ϮϬϬϱͿ ϮϬϬϱ
d ϱϬϮϮ͕ ϱϬϰϴ͘

ϲϵ

^ĞĐƚŝŽŶ ϯϱϯͲϭϬ;ϭͿ;ďͿ ŶŽƚŝĐĞƐ ĞŶĂďůĞ ĂŶ ĂƵƚŚŽƌŝǌĞĚ ŽĨĨŝĐĞƌ ƚŽ ƌĞƋƵŝƌĞ ĂŶǇ ƉĞƌƐŽŶ ƚŽ ĂƚƚĞŶĚ ĂŶĚ
ŐŝǀĞ ĞǀŝĚĞŶĐĞ ͞ĨŽƌ ƚŚĞ ƉƵƌƉŽƐĞƐ ŽĨ ƚŚĞ ĂĚŵŝŶŝƐƚƌĂƚŝŽŶ Žƌ ŽƉĞƌĂƚŝŽŶ ŽĨ Ă ƚĂǆĂƚŝŽŶ ůĂǁ͘͟
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documents.70 For the purposes of this section, an authorised officer has rights of access to
premises and is empowered to examine and take copies of records. The section applies to
trusts generally. It includes, but is not restricted to, information kept about trading trusts
subject to ITAA36 s-s262A. However, no one is placed under an obligation to make or keep
information or documents of any type.
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Division 354 extends the Division 353 information-gathering power to trust property.
Specifically, the Commissioner is given the right to information about property subject to
discretionary trusts based in a "property right or interest" derived from a person's control of
that property.
The Division 354 regime coordinates appropriately with Australian trust usage. Access to
discretionary trust property is controlled by the persons who are able to control the
discretions of discretionary trustees or of trust appointors. These persons are treated as the
effective owners of the trust property as it is assumed that trust controllers will always use
their powers to ensure that interests in a trust property are conferred on themselves or on
persons whom they direct.71

The rule of law may stand in the way of the cynical assumption behind the contention that
trust controllers own the property of the trusts which they control. Discretionary trustees act
illegally and “in fraud of a power” when they use trust powers for personal gain or
considerations extrinsic to the interests of beneficiaries. This is further discussed below.

There are two situations in which the Commissioner may by notice require a person to give
information required for the administration or operation of a taxation law pursuant to s3545(1). First, where the person has a “legal or beneficial interest” in real or personal property
and that person has information about “any other property right or interest in the property”.72
Secondly, where the Commissioner is satisfied that a person may have “information about a

ϳϬ

^ĞĐƚŝŽŶ ϯϱϯͲϭϬ;ϭͿ;ĐͿ ŶŽƚŝĐĞƐ ĞŵƉŽǁĞƌ ĂŶ ĂƵƚŚŽƌŝǌĞĚ ŽĨĨŝĐĞƌ ƚŽ ͞ƉƌŽĚƵĐĞ ƚŽ ƚŚĞ ŽŵŵŝƐƐŝŽŶĞƌ
ĂŶǇ ĚŽĐƵŵĞŶƚƐ ŝŶ ǇŽƵƌ ĐƵƐƚŽĚǇ Žƌ ƵŶĚĞƌ ǇŽƵƌ ĐŽŶƚƌŽů ĨŽƌ ƚŚĞ ƉƵƌƉŽƐĞ ŽĨ ƚŚĞ ĂĚŵŝŶŝƐƚƌĂƚŝŽŶ Žƌ
ŽƉĞƌĂƚŝŽŶ ŽĨ Ă ƚĂǆĂƚŝŽŶ ůĂǁ͘͟ KŶůǇ ĞǆŝƐƚŝŶŐ ĚŽĐƵŵĞŶƚƐ ŚĂǀĞ ƚŽ ďĞ ƉƌŽĚƵĐĞĚ͗ &ŝĞůĚŚŽƵƐĞ ǀ &d
;ϭϵϴϵͿ Ϯϱ &Z ϭϴϳ͕ ϭϵϰ͕ ϮϬϵ͖ WĞƌƌŽŶ /ŶǀĞƐƚŵĞŶƚƐ WƚǇ >ƚĚ ǀ Ͳ&d ;ϭϵϴϵͿ ϴϵ d ϰϯϭϬ͖ ,Ăƌƚ ǀ Ͳ
&d ;ϮϬϬϱͿ ϮϬϬϱ d ϱϬϮϮ͘

ϳϭ

^ĞĞ ĚŝƐĐƵƐƐŝŽŶ ŝŶ : 'ůŽǀĞƌ ͞ŝƐĐƌĞƚŝŽŶĂƌǇ ƚƌƵƐƚƐ͕ ĨŝĚƵĐŝĂƌǇ ĚƵƚŝĞƐ ĂŶĚ ƚŚĞ &ĂŵŝůǇ >Ăǁ Đƚ͗ ŚĂƐ ƚŚĞ
&ĂŵŝůǇ ŽƵƌƚ ĂĐƚĞĚ ďĞǇŽŶĚ ƉŽǁĞƌ͍͟ ;ϮϬϬϬͿ ϭϰ ƵƐƚƌĂůŝĂŶ &ĂŵŝůǇ >Ăǁ :ŽƵƌŶĂů ϭϴϬ͘

ϳϮ

WĂƌĂŐƌĂƉŚ ϯϱϰͲϱ;ϭͿ;ĂͿ͘ dŚĞ ŶŽƚŝĐĞ ŵĂǇ ďĞ ŝŶĂƉƚ ŝĨ ĚŝƌĞĐƚĞĚ ƚŽ Ă ŵĞŵďĞƌ ŽĨ Ă ĐůĂƐƐ ŽĨ
ĚŝƐĐƌĞƚŝŽŶĂƌǇ ŽďũĞĐƚƐ ďĞĨŽƌĞ ĞǆĞƌĐŝƐĞ ŽĨ Ă ƚƌƵƐƚĞĞΖƐ ĚŝƐƉŽƐŝƚŝǀĞ ƉŽǁĞƌ͗ ƐĞĞ ƚĞǆƚ ďĞůŽǁ Ăƚ Ŷ͘ ϭϴ͘
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property right or interest in property” and “the information is about the property right or
interest”.73
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A property right or interest is defined by s-s354-5(2) to be “(a) a legal or equitable interest in
that property; or (b) a right, power or privilege in connection with that property”. Paragraph
(a) is unexceptionable and may not be necessary. 74 Paragraph (b) is problematic. The
"property right or interest" which attracts the Division 354 regime is defined as a "right,
power or privilege in connection with that property".
Defining property as a right is uncontroversial. However, defining a property right or interest
as a power or capacity is different and repugnant to Anglo-Australian private law. 75 "The
distinction between power and property is fundamental", states the learned author of
Thomas on Powers.76 Lord Justice Fry expressed the matter trenchantly in Re Armstrong ex
parte Gilchrist (1886) 17 QBD 521 at 531:
No two ideas can be more distinct the one from the other than those of 'property' and
'power'. A power is an individual capacity of the donee of the power to do something.
That it may result in property becoming vested in him is immaterial; the general
nature of the power does not make it property. The power of a person to appoint an
estate to himself is, in my judgement, no more his 'property' than the power to write a
book or sing a song.

Anomalies will result when statute law purports to create rights to property subject to
discretionary trusts prior to the commencement of general rights to that property. Property is
created out of thin air. Intractable problems of entitlement, proportionality and priority arise
when people are attributed with ownership of property subject to discretionary trusts prior to
discretionary trustees appointing that property to particular beneficiaries.
For example, under s-s354-5(3), the Commissioner is required to specify “the property to
which the notice applies” through application of the “property right or interest” definition in ss354(2). It is possible that property subject to A's trust-controlling power will be attributed to

ϳϯ

WĂƌĂŐƌĂƉŚ ϯϱϰͲϱ;ϭͿ;ďͿ͘ /ƚ ŝƐ ŚĂƌĚ ƚŽ ƐĞĞ ǁŚĂƚ ŝƐ ĂĚĚĞĚ ďǇ ƚŚĞ ƐĞĐŽŶĚ ůŝŵď ŽĨ ƚŚŝƐ ƉĂƌĂŐƌĂƉŚ͘

ϳϰ

EŽƌŵĂů ƉƌŝŶĐŝƉůĞƐ ŽĨ ƐƚĂƚƵƚŽƌǇ ĐŽŶƐƚƌƵĐƚŝŽŶ ǁŽƵůĚ ĂĐŚŝĞǀĞ ƚŚĞ ƐĂŵĞ ƌĞƐƵůƚ͗ ƐĞĞ ^ƚĂƚƵƚŽƌǇ
/ŶƚĞƌƉƌĞƚĂƚŝŽŶ ŝŶ ƵƐƚƌĂůŝĂ ϴƚŚ ĞĚŶ͕  WĞĂƌĐĞ ĂŶĚ Z 'ĞĚĚĞƐ ;;>ĞǆŝƐEĞǆŝƐ͕ ϮϬϭϰ Ăƚ ϱ͘Ϯϵ ĐŝƚŝŶŐ
DŝŶŝƐƚĞƌ ĨŽƌ >ĂŶĚƐ ĂŶĚ &ŽƌĞƐƚƐ ǀ DĐWŚĞƌƐŽŶ ;ϭϵϵϭͿ ϮϮ E^t>Z ϲϴϳ ;Ϳ ĂŶĚ ϵ͘ϯϱ͘

ϳϱ

^ĞĞ dD^& ǀ DĞƌƌŝůů >ǇŶĐŚ ĂŶŬ ĂŶĚ dƌƵƐƚ ŽŵƉĂŶǇ ;ĂǇŵĂŶͿ >ƚĚ ϮϬϭϭ h<W ϭϳ Ăƚ ϯϭͲϰϲ͖
ŽŵŵŝƐƐŝŽŶĞƌ ŽĨ ^ƚĂŵƉ ƵƚŝĞƐ ǀ ^ƚĞƉŚĞŶ ϭϵϬϰ  ϭϯϳ Ăƚ ϭϰϬ ƉĞƌ >ŽƌĚ >ŝŶĚůĞǇ͖ <ĞŶŶŽŶ ǀ ^ƉƌǇ
;ϮϬϬϴͿ Ϯϯϴ >Z ϯϲϲ Ăƚ ϭϴϬ ƉĞƌ ,ĞǇĚŽŶ : ;ĚŝƐͿ ƋƵŽƚŝŶŐ ZĞ ƌŵƐƚƌŽŶŐ Ğǆ ƉĂƌƚĞ 'ŝůĐŚƌŝƐƚ ;ϭϴϴϲͿ ϭϳ
Y ϱϮϭ Ăƚ ϱϯϭ͘

ϳϲ

ϮŶĚ ĞĚŶ ďǇ 'ĞƌĂŝŶƚ dŚŽŵĂƐ ;KǆĨŽƌĚ hŶŝǀĞƌƐŝƚǇ WƌĞƐƐ͕ ϮϬϭϮͿ Ăƚ ϭ͘Ϭϰ͘
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A even where A expressly excludes him or herself from deriving any benefit under the trust.
A can therefore obtain an "interest in the property" for the purposes of s-s354(4) which can
never vest — a nonsensical conundrum.77
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The majority decision in Kennon v Spry (2008) 238 CLR 366; [2008] HCA 56 may have
inspired, but does not validate Division 354. The case held that control of a discretionary
trust amounted to “property” for the purposes of s79 of the Family Law Act 1975 (Cth)
(FLA).78 Two distinct and inconsistent strands in the majority reasoning were evident.

French CJ in Spry's case held at [67] that the husband obtained a property right in the
discretionary trust's assets based in the "coupling" of (1) the husband's legal title as trustee;
(2) his power to distribute the whole fund to his wife; and (3) the wife’s equitable right to be
considered.
By contrast, Gummow and Hayne JJ in Spry's case at [130] held that the wife obtained a
property right in the discretionary trust's assets based in (1) the wife's equitable right of due
administration; (2) the husband's "fiduciary" duty to consider when and how the power
should be exercised; and (3) the fact that the power could have been exercised by the
husband appointing all assets of the trusts to his wife.79

Whether the husband or the wife was attributed with ownership of the trust's property was
not significant in Spry's case because of the words of the FLA definition.80 The ratio of the
decision is limited to family law accordingly. Other decisions on "property" in statutory
contexts are similarly restricted.81

ϳϳ

KĐĐĂƐŝŽŶĂůůǇ ƵƐƚƌĂůŝĂŶ ƚƌƵƐƚͲĐŽŶƚƌŽůůĞƌƐ ĚŝƐĐůĂŝŵ ďĞŶĞĨŝĐŝĂů ŝŶƚĞƌĞƐƚƐ ŝŶ ƚƌƵƐƚ ƉƌŽƉĞƌƚǇ ŝŶ ŽƌĚĞƌ ƚŽ
ĂǀŽŝĚ ƐƚĂƚĞ ĂŶĚ ƚĞƌƌŝƚŽƌǇ ůĂŶĚ ƚĂǆĞƐ͘ /Ŷ <ĞŶŶŽŶ ǀ ^ƉƌǇ ;ϮϬϬϴͿ Ϯϯϴ >Z ϯϲϲ ;ĚŝƐĐƵƐƐĞĚ ďĞůŽǁͿ ƌ
^ƉƌǇ ǁĂƐ ƚŚĞ ƚƌƵƐƚĞĞͲĐŽŶƚƌŽůůĞƌ ŽĨ Ă ĚŝƐĐƌĞƚŝŽŶĂƌǇ ƚƌƵƐƚ ǁŚŽ ĞǆĐůƵĚĞĚ ŚŝŵƐĞůĨ ĨƌŽŵ ƉĞƌƐŽŶĂů
ďĞŶĞĨŝƚ ƵŶĚĞƌ ƚŚĞ ƚŚĞƌĞƵŶĚĞƌ ŝŶ ŽƌĚĞƌ ƚŽ ĂǀŽŝĚ ƚŚĞ >ĂŶĚ dĂǆ Đƚ ϭϵϱϴ͘ ^ĞĞ : 'ůŽǀĞƌ ŝŶ ͞<ĞŶŶŽŶ ǀ
^ƉƌǇ͗ ƉƌĞĚŝĐƚŝŶŐ ƚŚĞ ĨƵƚƵƌĞ ŽĨ ƚŚĞ ĚŝƐĐƌĞƚŝŽŶĂƌǇ ƚƌƵƐƚ ŝŶ ƵƐƚƌĂůŝĂŶ ƚĂǆ ůĂǁ͟ ;ϮϬϬϵͿ ϰϯ dĂǆĂƚŝŽŶ ŝŶ
ƵƐƚƌĂůŝĂ ϱϴϭ͘

ϳϴ

dŚĞƌĞ ŝƐ ŽŶůǇ ŽŶĞ ĚĞĨŝŶŝƚŝŽŶ ŽĨ ΗƉƌŽƉĞƌƚǇΗ ŝŶ ƚŚĞ &>͘ ^ƵďͲƐĞĐϰ;ϭͿ ƉƌŽǀŝĚĞƐ ƚŚĂƚ ƉƌŽƉĞƌƚǇ͕
ŝŶ
ƌĞůĂƚŝŽŶ ƚŽ ƚŚĞ ƉĂƌƚŝĞƐ ƚŽ ƚŚĞ ŵĂƌƌŝĂŐĞ Žƌ ĞŝƚŚĞƌ ŽĨ ƚŚĞŵ͕ ŵĞĂŶƐ ƉƌŽƉĞƌƚǇ ƚŽ ǁŚŝĐŚ ƚŚŽƐĞ ƉĂƌƚŝĞƐ
ĂƌĞ͕ Žƌ ƚŚĂƚ ƉĂƌƚǇ ŝƐ͕ ĞŶƚŝƚůĞĚ͕ ǁŚĞƚŚĞƌ ŝŶ ƉŽƐƐĞƐƐŝŽŶ Žƌ ƌĞǀĞƌƐŝŽŶ͘

ϳϵ

ZĞŵĂƌŬĂďůǇ͕ &ƌĞŶĐŚ : ŝŶ ^ƉƌǇ ĂĐĐĞƉƚĞĚ ƚŚĞ ƌĞĂƐŽŶŝŶŐ ŽĨ 'ƵŵŵŽǁ ĂŶĚ ,ĂǇŶĞ :: Ăƚ ϴϯ͘

ϴϬ

^ĞĞ ŶŽƚĞ ϮϬ͗ ΗƉƌŽƉĞƌƚǇ ŝŶ ƌĞůĂƚŝŽŶ ƚŽ ƚŚĞ ƉĂƌƚŝĞƐ ƚŽ ƚŚĞ ŵĂƌƌŝĂŐĞ Žƌ ĞŝƚŚĞƌ ŽĨ ƚŚĞŵΗ͘

ϴϭ

^ĞĞ ůůŝŽƚƚ ǀ ^ĞĐƌĞƚĂƌǇ͕ ĞƉĂƌƚŵĞŶƚ ŽĨ ĚƵĐĂƚŝŽŶ͕ ŵƉůŽǇŵĞŶƚ ĂŶĚ tŽƌŬƉůĂĐĞ ZĞůĂƚŝŽŶƐ ;ϮϬϬϴͿ
Ϯϰϵ >Z ϭϴϮ͖ ϮϬϬϴ & ϭϮϵϯ ƉĞƌ <ĞŶŶǇ :͕ ŝŶƚĞƌƉƌĞƚŝŶŐ ƐϭϮϬϳs ŽĨ ƚŚĞ ^ŽĐŝĂů ^ĞĐƵƌŝƚǇ Đƚ ϭϵϵϭ
;ƚŚͿ ĂŶĚ ƵƐƚƌĂůŝĂŶ ^ĞĐƵƌŝƚŝĞƐ ĂŶĚ /ŶǀĞƐƚŵĞŶƚƐ ŽŵŵŝƐƐŝŽŶ ǀ ĂƌĞǇ ;EŽ ϲͿ ;ƚŚĞ ZŝĐŚƐƚĂƌ ĐĂƐĞͿ
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5.2 QUANTIFYING NON-LODGMENT
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The issue of non-lodgment is a particularly difficult issue in the context of trusts since there is
scant regulation which applies to trusts, trustees and trust deeds. When compared to individual
salary and wage earners, or companies where details of these entities are readily available,
trusts stand out as a unique form/structure. Data provided by the ATO has been explored in this
section with a view to highlighting the consequences of the current regime where trusts can
remain entirely hidden from view, particularly in relation to their tax affairs. Trust lodgment
patterns and the implications for tax administration are considered in the next section.

5.2.1 DATA AND EMPIRICAL RESULTS

The ATO provided the data in the form of graphs, tables and charts and this data is presented in
this section. This data is presented with some narrative around the difficulties in relation to
identifying the current trust population size, their changing profiles, which trusts are expected to
lodge, non-lodgment risk and the heterogeneous nature of trust lodgment patterns.

5.2.2 DETERMINING THE ACTIVE TRUST POPULATION

In 2015, the total number of trusts “known” to the ATO was 2.6 million. This number was
identified based on the information recorded on the ATO system which includes both current
trusts (i.e. those with no income tax role end date) and ceased trusts (i.e. those with an income
tax role end date). To determine the 2015 trust population sample, there are two identification
methods suggested by the ATO, however they yield two completely different results. The first is
to use the income tax (IT) role start and the IT role end dates that result in a non-lodging
population of at least 550,000 trusts. The second is to use the internal indicators (IT active
status) that assign an “active” or “inactive” status to entities which results in 870,453 “active”
trusts and 1,734,534 “inactive” trusts. The ATO has noted that the IT active status appears likely
to be the more accurate reflection of the current trust population.

;ϮϬϬϲͿ ϱϴ ^Z ϭϰϭ͖ ϮϬϬϲ & ϴϭϰ ƉĞƌ &ƌĞŶĐŚ :͕ ŝŶƚĞƌƉƌĞƚŝŶŐ ƐͲƐϭϯϮϯ;ϮͿ ŽĨ ƚŚĞ ŽƌƉŽƌĂƚŝŽŶƐ
Đƚ ϮϬϬϭ ;ƚŚͿ ĚŝƐĐƵƐƐĞĚ ŝŶ : 'ůŽǀĞƌ ͞ ĐŚĂůůĞŶŐĞ ƚŽ ĞƐƚĂďůŝƐŚĞĚ ůĂǁ ŽŶ ĚŝƐĐƌĞƚŝŽŶĂƌǇ ƚƌƵƐƚƐ͍ ZĞ
ZŝĐŚƐƚĂƌ ŶƚĞƌƉƌŝƐĞƐ͟ ;ϮϬϬϳͿ ϯϬ ƵƐƚƌĂůŝĂŶ Ăƌ ZĞǀŝĞǁ ϳϬͲϴϵ͘
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5.2.3 IT ACTIVITY STATUS – A CTIVE TRUSTS
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In attempting to identify the size of the active trust population for the 2015 financial year, based
on Trusts Taskforce sourced data, one of the results was the determination of a ‘potential’ nonlodging population of 108,289 trusts. This determination was made by comparing the trusts
lodgments at that point in time against the active trust population as determined through
applying a complex calculation methodology. However this calculation does not capture the
various nuances involved in the ATO Enterprise data determination of the anticipated lodging
population and therefore the size of the non-lodging population
When this figure is compared with the 48,302 non-lodging trusts identified through applying the
ATO Enterprise Data, (Table 15) a clear discrepancy exists. The disparity is largely due to gaps
in trust lodgment data, definitions applied and execution of two distinct calculation
methodologies used for two distinct purposes. The Trusts Taskforce data, as a result of gaps in
data and different definitions, appears to overestimate the scale of non-lodgers.
The analysis demonstrates that without more complete trust data there is an inherent
complexity in better determining the potential size of the active trust population in any one
financial year. In turn this complexity applies to the identification of the size of the non-lodging
issue within those trusts. In conclusion, it is apparent from the results obtained using various
definitions and methods to ‘estimate’ non-lodgment, that identification is an incomplete process,
complicated by gaps in data and the fact that trusts are not regulated to report all data.
Therefore, in the context of a self-reporting system, this presents a unique and complex set of
challenges for the ATO.
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5.2.4 TRUST LODGMENT PATTERNS 83
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In addition to examining the issues surrounding non-lodgment, we also present data on the
lodgment patterns of different categories of trusts. This information provides the backdrop within
which the broader non-lodgment issues outlined earlier could be considered. The diversity of
trust lodgment patterns provides further impetus for increased regulation and/or registration of
trusts. Trusts are being used for a variety of purposes and in across various industries. Such
heterogeneity means that without some regulatory oversight it would become increasing difficult
for the ATO to monitor and administer the taxations laws in relation to trusts. By comparison,
the corporate structure is heavily regulated in Australia and yet trusts are just as prominent
across as many industries and sectors.

83

The data used for the analysis in section 5.2.4 represent about 30% of the known trust population. This
is the case since trusts which did not have IT end date were excluded from the analysis to provide a
better indication of lodgment pattens across various taxpayer groups and industries.
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Services”, “Rental, Hiring and Real Estate Services” and “Agriculture, Forestry and Fishing”
lodge returns for between a 1 and 15 year period. The relative longer pattern of these trusts
within these industries is likely to be indicative of long term investment strategies. Overall, the
main observation here is that trusts are used very differently across industries and that ANZSIC
based industry sector is the main predictor of trust life cycle.

5.3 TRUST REGISTRATION AND THE PREVENTION OF FRAUD

Lack of trust registration and authentication requirements encourages opportunism and fraud on
the part of taxpayers. Allegations that trusts exist and have certain terms may be based on
falsified documents and/or false claims that constituent documents have been lost or destroyed.
Distributive entitlements and/or persons’ statuses as trust beneficiaries may be changed prior to
tax audits in order to conform with previous years’ tax returns.

5.3.1 VESTING PERIODS OF TRUSTS

Some discretionary trusts in Australia may face a future problem. 84 In most Australian
jurisdictions, the "rule against remoteness of vesting" invalidates discretionary trusts after the
expiry of a perpetuity period which is chosen at the time of the trusts' creation.
Australian trusts have usually opted for an 80-year period. This is the longest perpetuity period
applicable in New South Wales and the Australian Capital Territory. 85 Eighty years is an
alternative to the common law period of a life-in-being plus 21 years applicable in other states
and territories.86 The "rule against remoteness of vesting" has been repealed in South Australia.
Discretionary trustees could defer or avoid perpetuity problems by suitable action taken before
expiry of the 80-year period. Trust deeds must be amended to insert, in place of the 80-year

ϴϰ

dƌƵƐƚƐ ZŝƐŬ ĞŵŽŐƌĂƉŚŝĐƐ Ăƚ ϭ͘Ϯ͗ ͞dƌƵƐƚ ůŝĨĞĐǇĐůĞƐ͟ ƐƵŐŐĞƐƚƐ ƚŚĂƚ ŽŶůǇ Ă ŶĞŐůŝŐŝďůĞ ŶƵŵďĞƌ ŽĨ
ĚŝƐĐƌĞƚŝŽŶĂƌǇ ƚƌƵƐƚƐ ŬŶŽǁŶ ƚŽ ƚŚĞ ŽŵŵŝƐƐŝŽŶĞƌ ĂƌĞ ŵŽƌĞ ƚŚĂŶ ϰϬ ǇĞĂƌƐ ŽůĚ͘ ,ŽǁĞǀĞƌ͕ ŝŶĨŽƌŵĂƚŝŽŶ ŝƐ
ĚƌĂǁŶ ĨƌŽŵ ƚŚĞ ƚĂǆ ƌĞƚƵƌŶ ĚĂƚĂ ďĂƐĞ͘ dƌƵƐƚ ƐĞƚƚůĞŵĞŶƚ ĚĂƚĞƐ ĂƌĞ ŶŽƚ ŬŶŽǁŶ͘

ϴϱ

^ĞĞ WĞƌƉĞƚƵŝƚŝĞƐ Đƚ ϭϵϴϰ ;E^tͿ͕ ƐͲƐϳ;ϭͿ͖ WĞƌƉĞƚƵŝƚŝĞƐ ĂŶĚ ĐĐƵŵƵůĂƚŝŽŶƐ Đƚ ϭϵϴϱ

ϴϲ

^ĞĞ WĞƌƉĞƚƵŝƚŝĞƐ ĂŶĚ ĐĐƵŵƵůĂƚŝŽŶƐ Đƚ ϭϵϲϴ ;sŝĐͿ͕ Ɛϱ͖WƌŽƉĞƌƚǇ >Ăǁ Đƚ ϭϵϳϰ ;YůĚͿ͕ ƐϮϬϵ͖ WĞƌƉĞƚƵŝƚŝĞƐ ĂŶĚ
ĐĐƵŵƵůĂƚŝŽŶƐ Đƚ ϭϵϵϮ ;dĂƐͿ͕ ƐͲƐϲ;ϭͿ͖ WƌŽƉĞƌƚǇ >Ăǁ Đƚ ϭϵϲϵ ;tͿ͕ ƐϭϬϭ͖ ĂŶĚ >Ăǁ ŽĨ WƌŽƉĞƌƚǇ Đƚ ;EdͿ͕
Ɛϭϴϳ͘  ΗůŝĨĞ ŝŶ ďĞŝŶŐΗ ƉůƵƐ Ϯϭ ǇĞĂƌƐ ƉĞƌƉĞƚƵŝƚǇ ƉĞƌŝŽĚ ;Ğ͘Ő͕͘ ŽŶĞ ŝŶĐŽƌƉŽƌĂƚŝŶŐ Ă ΗƌŽǇĂů ůŝǀĞƐΗ ĐůĂƵƐĞͿ ǁŽƵůĚ
ďĞ ŽĨ ĂďŽƵƚ ϭϮϬ ǇĞĂƌƐ͗ ĚŝƐĐƵƐƐĞĚ ŝŶ &ŽƌĚ Θ >ĞĞ Ăƚ ϳ͘ϭϵϱϯϬ͘

;dͿ͕ ƐͲƐϴ;ϭͿ
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period, a "lives in being" perpetuity period of approximately 120 years, or to change the proper
law of the trust to the law of South Australia.87
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Once a perpetuity period expires, however, trusts irrevocably terminate and all trust property is
transferred to persons entitled by operation of law. A harvest of capital gains tax and (statebased) property transfer duties might be expected if the ATO and state revenue authorities had
access to reliable information about when trusts were created in a register of trusts.88

5.4 SUMMARY

This chapter brings to the fore the issues around transparency of trusts and the challenges this
poses to effective tax administration. While several direct and indirect sources of information
about trusts are available to the Commissioner, these do not contain the fundamental
information regarding the operation of trusts, and in particular their constitution, and terms of
trust documents. To further complicate matters, it is not clear based on case law whether the
Commissioner’s powers under the Taxation Administration Act and ITAA 1936 extend to a
trust’s constituent documents, especially in relation to passive or investment-related
discretionary trusts.
Quantitative data showed the practical difficulties which arise due to the absence of a
mechanism to obtain relevant information. Trusts have diverse lifecycles and come into and go
out of existence often without the knowledge of the revenue authority.

ϴϳ

ƉƉůǇŝŶŐ ƚŚĞ ,ĂŐƵĞ ŽŶǀĞŶƚŝŽŶ ŽŶ ƚŚĞ >Ăǁ ƉƉůŝĐĂďůĞ ƚŽ dƌƵƐƚƐ ĂŶĚ ƚŚĞŝƌ ZĞĐŽŐŶŝƚŝŽŶ ŝŵƉůĞŵĞŶƚĞĚ ďǇ ƚŚĞ
dƌƵƐƚƐ ;,ĂŐƵĞ ŽŶǀĞŶƚŝŽŶͿ Đƚ ϭϵϵϭ ;ƚŚͿ͕ ƌƚŝĐůĞ ϴ͕ /ƚĞŵ ;ĨͿ͗ ƐĞĞ &ŽƌĚ Θ >ĞĞ Ăƚ Ϯϰ͘ϰϬϭϬ͘  ƐƚĂƚĞ Žƌ
ƚĞƌƌŝƚŽƌǇ ůĂǁ ŽĨ ƚŚĞ ĨŽƌƵŵ ŝƐ ŚŝŐŚůǇ ƵŶůŝŬĞůǇ ƚŽ ƚƌĞĂƚ Ă ǀĂůŝĚůǇ ĞŶĂĐƚĞĚ ĂŶĚ ĐŽŶƐƚŝƚƵƚŝŽŶĂů ůĂǁ ŽĨ ^ŽƵƚŚ
ƵƐƚƌĂůŝĂ ĂƐ ƵŶĞŶĨŽƌĐĞĂďůĞ ŽŶ ƉƵďůŝĐ ƉŽůŝĐǇ ŐƌŽƵŶĚƐ͘ EŽƌ ǁŽƵůĚ ĐŚĂŶŐĞƐ ƚŽ ĞŝƚŚĞƌ Ă ƚƌƵƐƚ͛Ɛ ƉƌŽƉĞƌ ůĂǁ Žƌ
ƉĞƌƉĞƚƵŝƚǇ ƉĞƌŝŽĚ ďĞ Ă ƚƌƵƐƚ ƌĞƐĞƚƚůĞŵĞŶƚ ĨŽƌ ĐĂƉŝƚĂů ŐĂŝŶƐ ƚĂǆ ƉƵƌƉŽƐĞƐ͗ ƐĞĞ : 'ůŽǀĞƌ ͞ZĞƐĞƚƚůĞŵĞŶƚƐ͗
ƌĞǀĞŶƵĞ ĐŽŶƐĞƋƵĞŶĐĞƐ ŽĨ ǀĂƌǇŝŶŐ ĚŝƐĐƌĞƚŝŽŶĂƌǇ ƚƌƵƐƚƐ͟ ;ϮϬϬϱͿ ϳϵ ƵƐƚƌĂůŝĂŶ >Ăǁ :ŽƵƌŶĂů ϲϮϬ ĂŶĚ ͞dŚĞ ƌƵůĞ
ĂŐĂŝŶƐƚ ƉĞƌƉĞƚƵŝƚŝĞƐ ĂŶĚ ŝƚƐ ĂƉƉůŝĐĂƚŝŽŶ ƚŽ ƵŶŝƚ ĂŶĚ ĚŝƐĐƌĞƚŝŽŶĂƌǇ ƚƌƵƐƚƐ͟ ;ϮϬϬϳͿ ϭϰ ƵƐƚƌĂůŝĂŶ WƌŽƉĞƌƚǇ >Ăǁ
:ŽƵƌŶĂů ϮϮϱ͘

ϴϴ

&ƌŽŵ ƉĂƌƚŝĞƐ ǁŚŽ ƚŽŽŬ ŶŽ ĂǀŽŝĚĂŶĐĞ ĂĐƚŝŽŶ͘ WƌŽďĂďůǇ ƚŚĞ ƉĞƌƉĞƚƵŝƚǇ ƉĞƌŝŽĚ ƉƌŽďůĞŵ ǁŝůů ďĞĐŽŵĞ ĞǀŝĚĞŶƚ
ŝŶ ĂďŽƵƚ ϮϬϯϱͲϮϬϰϬ ĂŶĚ ƚŚĞŶ ĐŽŶƚŝŶƵĞ ŝŶĚĞĨŝŶŝƚĞůǇ͘ dŚĞ dK ŵĂǇ ƉĞƌŵŝƚ Ă ƚƌƵƐƚͲƚŽͲĐŽŵƉĂŶǇ ƌŽůůŽǀĞƌ ĂƐ ĂŶ
ĂůƚĞƌŶĂƚŝǀĞ ƚŽ Ă 'd ĐŚĂƌŐĞ͘
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6 NEW TRANSPARENCY OBLIGATIONS
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“Tax transparency” can be seen from at least three perspectives. First, tax transparency serves
the disparate interests of the national tax community. For example, in the public interest, the
voluntary “Tax Transparency Code” promoted by the Australian Board of Taxation informs
social justice groups, media, analysts, shareholders and “the man in the street” about the tax
affairs of business taxpayers.89 Second, the ATO is required to be transparent to promote good
tax administration.90 Third, taxpayers are required to be transparent in the interests of fairness
and equality. New taxpayer transparency obligations will be the subject of this chapter, with
particular reference to trusts.
Offshore revenue-gathering by the United States (US) and OECD-inspired measures to deter
cross-border tax evasion have led to new reporting regimes for Australian financial institutions.
Private trusts are amongst the taxpayer “entities” required to disclose financial affairs. Australia,
at an intergovernmental level, has agreed to enforce these obligations. A new Division of the
Tax Administration Act 1953 (TAA) has been inserted for the purpose.
Information about trusts and the beneficial ownership of trust property is needed for Australia to
implement the OECD transparency measures as other jurisdictions have done. For example, a
registry of trusts and beneficial ownership of trust property was initiated in the United Kingdom
in 2017.91 New Zealand introduced a register of foreign trusts in the same year.92
The following sections of this chapter outline the US and OECD trust disclosure regimes and
the recommendations of an OECD anti-tax evasion initiative to which Australia is a party. In
short, the US and OECD reporting requirements do not apply to Australian trusts unless they
are Financial Institutions in the business of holding financial assets or investing on behalf of
89

See Australian Government The Board of Taxation A Tax Transparency Code: Report to the
Treasurer (Commonwealth of Australia 2016) (at para 4). Disclosure obligations are limited to
“company structures or entities that are treated as companies for Australian tax purposes” (para
5.1) conducting “large” and “medium” businesses with Australian turnovers of $500m and $100m
respectively (para 6). “The ATO . . . will not be a key user of the information disclosed under the
Tax Transparency Code (TTC), as it has access to far more detailed information about the tax
affairs of businesses than is proposed under the TTC”: see TTC Report at para 4
http://taxboard.gov.au/files/2016/05/BoT_TransparencyCode_Final_report

90

For example, the ATO must disclose the dealings of privately owned and wealthy groups which
attract its attention: see https://www.ato.gov.au//Business/Large-business/In-detail/Taxtransparency

91

Following the EU Fourth Anti-Money Laundering Directive 2015/849. See [6.3.4.1].

92

Amending the Tax Administration Act 1994 (NZ), after a government inquiry into the 2016
“Panama Papers” disclosures. See [6.4.2].
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others. Several of the more significant OECD transparency recommendations cannot apply to
most Australian trusts. Beneficial ownership of and vested interests in discretionary trust
property are not identifiable before property leaves the trust.
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6.1 FOREIGN TAX COMPLIANCE ACT 2010 (US)

The Foreign Account Tax Compliance Act 2010 (US) (FATCA) has been described as a “lever
of influence” in the US government’s “ongoing quest to secure tax revenue from its overseas
citizens”.93 On 28 April 2014, the US and Australia signed an intergovernmental agreement for
FATCA's Australian implementation (FATCA agreement). 94 The agreement became part of
Australian law in June 2014.95

93

See Eric J Snyder “FATCA and the broader tax crackdown” (2015) 21 Trusts & Trustees 596,
596; also Ann C. Kossachev “Worldwide taxation and FATCA: A constitutional conundrum or the
final piece of the tax evasion puzzle” (2014-2015) 25 Civil Rights Journal 217, 217 for the
purpose of FATCA.

94

See
http://treasury.gov.au/Policy-Topics/Taxation/Tax-Treaties/HTML/IntergovernmentalAgreement (17 July 2017) and generally https://www.ato.gov.au/General/International-taxagreements/In-detail/International-arrangements/FATCA-detailed-guidance/ (17 July 2017). The
FATCA agreement also provides Australia with some exemptions from FATCA requirements,
such as a "Financial Institution with a Local Client Base" (scil. with no place of business out of
Australia and with at least 98% of Financial Accounts by value held by Australian residents) and
"Australian Retirement Funds" including "a pooled superannuation trust as defined in the Income
Tax Assessment Act 1997". Australia entered an inter-governmental agreement of the first kind,
under which FATCA reporting obligations were assumed by the ATO as “designated local
authority”. Over 100 countries had done likewise by 30 June 2014, when most FATCA
agreements came into effect.

95

The Australian parliament passed the Tax Laws Amendment (Implementation of the FATCA
Agreement) Act 2014 and inserted “Division 396—Third Party Reporting” into the TAA. Division
396 was originally named “FATCA” and renamed “Third party reporting” in November 2015 to
accommodate the OECD “Common Reporting Standard”. Subdivision 396-B appears to go
beyond what is necessary to implement Australia’s adoption of FATCA and the CRS. Nine types
of government and private entities are required to report tax-related information to the
Commissioner of Taxation in the transactions set out in a table headed “Schedule 1—Collection
and recovery of income tax and other liabilities”: government grants to business entities,
consideration for services supplied to government entities, market integrity data received by
ASIC, transfers of land, share or unit transfers in financial markets, otherwise unreported
changes of unit holdings in unit trusts, otherwise unreported changes of company share or unit
holdings held by other trusts, and payments to business entities made through electronic
payment systems.
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FATCA contains obligations of due diligence, financial reporting and record-keeping which bind
Australian Financial Institutions (AFIs) which have US Reportable Accounts for US citizens and
tax residents. Reporting AFIs are required to exercise due diligence procedures in order to
identify the US citizens and tax residents who control account holding entities. The US authority
announced that it will impose a 30 per cent withholding tax on payments from US sources made
to AFIs which fail to observe FATCA requirements.96

6.1.1 FATCA REPORTING REQUIREMENTS — THE OBLIGATION TO REPORT

AFIs subject to FATCA reporting requirements are defined in the FATCA agreement as entities
in the investment business which maintain US Reportable Accounts. Specifically, Article 1(1)(g)
provides that “[T]he term ‘Financial Institution’ means a Custodial Institution…that holds
financial assets for others”. “Custodial Institution” is defined in Article 1(1)(h) to mean “any Entity
that holds, as a substantial portion of its business, financial assets for the account of others”. By
1(1)(gg) an “Entity . . . means a legal person (which, for the avoidance of doubt, excludes a
natural person) or a legal arrangement such as a trust.” A “US Reportable Account” means a
financial account held or controlled by a US citizen, US resident, US corporation or trust
controlled by a US citizen (Article 1(1)(cc).

6.1.2 FATCA REPORTING REQUIREMENTS

A Reporting AFI which maintains a US Reportable Account must supply the ATO with a
statement of information listed in the FATCA agreement by 31 July each year together with a
statement of payments made to FATCA non-participating financial institutions on behalf of the
account-holder. Article 2 of the FATCA agreement describes the "information" to be supplied
relative to each "US Reportable Account" The list includes details of account-holders, the value
of the account, interest paid and dividends received each calendar year. Written records of such
matters must be kept for five years.

96

See Dean Marsan “FATCA: The global financial system must now implement a new US reporting
and withholding system for foreign account tax compliance, which will create significant new
exposures—managing this risk (Part III)” (2010) 88 Tax Mag 21 at 94 and Kimberly Tan Majure
and Matthew R. Sontag, “FATCA: Myths, Mysteries and Practical Perspectives” (2012) 64 Tax
Executive 315 at 315.
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6.1.2.1 T RUSTS AND AFI REPORTING REQUIREMENTS 97
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FATCA reporting requirements apply to AFIs structured as trusts if they carry on an investment
business on behalf of others and are not excepted by the FATCA agreement. The “Investment
Entity” species of Financial Institution has the largest application to trusts. As provided by Article
1(1)(j) of the FATCA agreement, "Investment Entities" are in the investment business and trade
in money market instruments or portfolio management “for or on behalf of a customer” or
otherwise engage in “investing, administering or managing funds or money on behalf of other
persons”.
A limited “sponsorship” concession exists for trusts with US Reportable Accounts. 98 An AFI
within this description can enter into an agreement with another AFI or a Foreign Financial
Institution (FFI) such that the other AFI or FFI will fulfil the sponsored entity’s due diligence,
withholding and reporting obligations on its behalf. Family office trusts and trusts used for
private investment can thereby avoid the rigour of FATCA obligations.

6.1.2.2 P RIVATE TRUSTS — FIXED

Few private trusts in Australia are "Reporting Australian Financial Institutions" and subject to
FATCA requirements. The FATCA agreement defines an "Investment Entity" as an entity which
is in the business of investing on behalf of "customers" (Article 1(1)(j)).99 AFIs are professional
trustee companies. Entities of this type in Australia are subject to fairly close prudential
regulation under the Australian Securities and Investments Commission Act 2001 and the
Corporations Act 2001.100
Interests in private trusts not in the business of investing on behalf of others may be either fixed
or non-fixed. Fixed trusts engaged in active or passive investment typically invest on behalf of
their beneficial owners and not "customers" of an investment business carried on by the trust.

97

Comparable AFI due diligence requirements, Reportable Accounts, controlling individuals and
trusts are further examined in the CRS commentary at [6.2].

98

See the FATCA agreement, Annex 2, IV, B.

99

Corresponding requirements exist for "Custodial Institutions" or "Depository Institutions" under
FATCA agreement Article 1.

100

The same entities may also be Managed Investment Trusts subject to Division 276 of the Income
Tax Assessment Act 1997.
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Customers supply value as purchasers in an exchange with the trustee. Only a limited number
of interests in private fixed trusts are acquired for value.101
6.1.2.3 P RIVATE TRUSTS — DISCRETIONARY
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Non-fixed or discretionary trusts in Australia which conduct investment businesses may do so
on behalf of persons chosen from very wide classes of objects (or eligible beneficiaries).
Discretionary trusts have been enforced where the class of eligible objects includes the entire
world except one person. Or the class of objects in a discretionary trust may be small —
perhaps a few specific persons or the present and future members of a single family.

Regardless of this diversity, the objects of a discretionary trust can only be conceived as
"customers" of an investment business if they supply value in return for their status as objects in
the hope of an acceptable return and the favourable exercise of the trustee's discretion. Such a
thing is not impossible. Many large (and FATCA-exempted) 102 superannuation funds in
Australia are structured as hybrid fixed and discretionary trusts. Members of such hybrid funds
supply a proportion of their salaries over what may be a working lifetime in the expectation that
controllers of the fund trustee will exercise the trustee's discretion in acceptable ways.103 But
this is a restricted context. Discretionary objects of an investment business who paid value for
their status and are prepared to rely on exercises of a trustee’s discretion are doubtless very
few.104 Australian discretionary trusts are barely within the scheme of FATCA regulation whilst
not being FATCA-exempted.

6.1.2.4 W HERE THE TRUSTEE IS A R EPORTING AFI INDEPENDENT OF THE TRUST :

101

Tom Lowe in “Cross-border tax investigations and the OECD’s tax information exchange regime”
(2015) 21 Trusts & Trustees 1012 at 1016 states that “Family offices can expect to be treated as
FFIs” [referred to here as AFIs], after noting that “[T]ypically a professional trustee is within the
first category of FFI because it administers financial assets as part of its business”.

102

Note that while Australian superannuation funds are treated as “Non-Reporting Australian
Financial Institutions”, investment returns that flow from offshore entities in which Australian
superannuation funds hold investments may be subject to the 30% FATCA withholding: see Terry
Hayes and Stuart Jones “US FATCA agreement confirms exemption for Australian super funds
but obligations remain” 21 May (2014) Superannuation & Financial Services Bulletin 203, at
2013.

103

E.g, Unisuper, one of Australia's largest superannuation funds, pays death benefits to persons
and in proportions determined in the trustee's discretion.

104

Further on the application of FATCA to discretionary trusts, see Henry Christensen and JeanMarc Tirard “The amazing development of exchange of information in tax matters: from double
tax treaties to FATCA and the CRS” (2016) 22 Trusts & Trustees 898 at 911.
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Trusts’ FATCA reporting requirements do not necessarily arise from their own activities. If trusts
have trustees or managers which are otherwise AFIs, or their assets are under the control of
trustees who are AFIs, they become AFIs themselves.105 This has a potentially wide application.
The trustees of private trust funds frequently invest in managed funds, index funds, hedge funds
or similar investments owned or controlled by AFIs.
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Annex II of the FATCA Agreement item IV A exempts this type of private trust from reporting
obligations (subject to exceptions). Described as a “Trustee Documented Trust”, a trust will be a
“deemed-compliant” entity to the extent that it is a “trust established under the laws of Australia”
with a manager or (co-)trustee which is an AFI or a Reporting US financial institution which
reports all information required under the FATCA agreement.106

6.2 OECD COMMON REPORTING STANDARD107

The purpose of the Common Reporting Standard (CRS) is to identify and deter cross-border tax
evasion. On 21 July 2014, the OECD released a Standard for Automatic Exchange of Financial
Account Information in Tax Matters (CRS Standard).108 Australia undertook to implement the
CRS standard from 1 January 2017, pursuant to a CRS Multilateral Competent Authority
Agreement executed on 3 June 2015. The Tax Laws Amendment (Implementation of the
Common Reporting Standards) Act 2016 amended the TAA and became law on 18 March
2016.109
Sixty-one jurisdictions, including Australia, have agreed to implement the CRS Reporting
Standard.110 Australia’s first exchange of tax information will occur in 2018.111 From that time,

105

Excluding trustees who are natural persons pursuant to the “Entity” definition extracted above.
FATCA applies to corporation, trust and partnership entities.

106

See Christensen and Tirard, note 11, at 914.

107

The CRS developed from the OECD Multilateral Convention for Mutual Administrative Assistance
in Tax Matters (1988), as amended in 2011.

108

OECD (2014), OECD Publishing. http://dx.doi.org/10.1787/9789264216525-en; see also The
CRS Implementation Handbook OECD (2016), OECD Publishing (CRS Implementation
Handbook).

109

Amending Div 396 of the Act by inserting “sub-div 396—Common Reporting Standard” and retitling the Division “Third party reporting”.

110

More participants are expected: see the CRS Implementation Handbook at [48].

111

See ATO Automatic Exchange of Information—guidance material (2 September 2016); Australian
Treasury Media Release 2 June 2015: “Australia signs up to combat tax evasion”; ATO Common
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the ATO should automatically receive financial account information reported by FFIs in
participating off-shore jurisdictions. Reciprocally, AFIs must disclose financial account
information and other prescribed details to participating jurisdictions. AFIs’ disclosure
obligations are owed to the Federal Commissioner of Taxation.
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The CRS draws on the experience of the US and other parties to FATCA agreements, as well
as the OECD’s 2005 “Tax Information Exchange Agreement” —based on the global reporting
standard for financial institutions proposed in Article 26 of the 2005 Model Tax Convention on
Income and Capital. CRS information-sharing and reporting requirements were modelled on,
and are quite similar to, FATCA requirements, deleting US specificities in a multilateral
information exchange. The CRS is FATCA’s “younger but already bigger sister”, as one US tax
official observed.112

6.2.1 CRS REQUIREMENTS— ELIGIBILITY TO REPORT

The CRS Standard defines a “Reporting Financial Institution” (RFI) as an “entity”113 which is a
“Financial Institution”114 excluding “Non-Reporting Financial Institutions.”115 The CRS reporting
nexus relies on the RFI having an Australian residence. This means an Australian tax
residence, or alternatively the RFI’s place of incorporation or where the RFI is subject to
financial supervision. Trusts reside where one or more of their trustees reside.116

Reporting Standard (undated) and ATO Common Reporting Standard: Domestic Reporting
System (undated).

112

John A Koskinen, Commissioner, Inland Revenue Service, in remarks made at an OECD
International Tax Conference, Washington, DC, 3 June 2014 quoted in Henry Christensen III and
Jean-Marc Tirard “The amazing development of exchange of information in tax matters: from
double tax treaties to FATCA and the CRS” (2016) 21 Trusts & Trustees 898 at note 154.

113

A corporation, partnership or trust, excluding individuals and sole proprietors: see CRS Standard
VIII, A and TAA s396-115.

114

Defined as a “Custodial Institution” (bank or other deposit-taking institution), “Depositary
Institution” (broker or other entity that holds the financial assets of others) or “Investment Entity”
(entity that either itself or through an intermediary invests the financial assets of others): see CRS
Standard VIII, A.

115

A Governmental Entity, International Organisation or Central Bank, a retirement fund, an exempt
collective investment vehicle in which no interests are held by Reportable Persons (q.v.), and
entities which present a low risk of tax evasion: see CRS Standard, VIII, B, 1.

116

See the CRS Standard at VIII, A, 2.

Page 114 of 209
This is an independent report commissioned by the Australian Tax Office. Interpretations and
opinions expressed should be ascribed to the authors only.
114

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

A difference between FATCA and the CRS with particular application to trusts is that a RFI
cannot elect to become a sponsored entity whose due diligence and reporting responsibilities
are assumed by another RFI. Trusts as investment vehicles for family investment offices or
private investment funds may have “Reportable Persons” amongst their beneficiaries.
Application of the CRS Standard requirements to this type of entity may be onerous.117

6.2.2 CRS REQUIREMENTS— THE REPORT

An RFI which maintains at least one Reportable Account must provide the ATO with prescribed
information.
The CRS Standard defines a Reportable Account as an account held by one or more
“Controlling Persons” that is a Reportable Person. “Controlling Persons” exercise control over
the entity(ies).118 “In the case of a trust”, the CRS Standard adds,
such term means the settlor(s), the
beneficiary(ies) or class of beneficiaries,
ultimate effective control over the trust .
interpreted in a manner consistent
Recommendations.119

trustee(s), the protector(s) (if any), the
and any other natural persons(s) exercising
. . The term “Controlling persons” must be
with the Financial Action Task Force

RFIs are subject to extensive due diligence requirements under the CRS Standard.120

For pre-existing entity accounts, RFIs must conduct “electronic indicia searches” and assess
documentary evidence of the residential address of the relevant Controlling Person(s). “Hold
mail” and “in-care-of” addresses will not suffice. The RFI must determine whether the account
holder is an “Active or Passive Non-Financial Entity” and notify whether the account balance is
above $1m.
For new entity accounts, the due diligence procedure for controlling persons is more onerous.
An RFI will need to ascertain the account holder’s Taxpayer Identification Number (or TIN) — a

117

See CRS Standard at IX, A, 1 and CRS Implementation Handbook Annex 1 “CRS-related
frequently asked questions”, [14].

118

Relevantly, a “Reportable Person” is an individual or person residing in Australia: see CRS
Standard VIII, D, 2.

119

See the CRS Standard at VIII, D, 6

120

See CRS Standard at VIII,B, re: 3 (“Preexisiting Individual Accounts”), 4 (“New Individual
Accounts”), (“Preexisting Entity Accounts”) and 6 (“New Entity Accounts”).
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Tax File Number — and otherwise verify the account holder’s self-certification against
information publicly-available in the RFI’s jurisdiction.121
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6.2.3 REPORTABLE ACCOUNTS, TRUSTS AND CONTROLLING PERSONS 122
The CRS Standard and CRS Handbook set out the steps for AFI identification of the individual
(or individuals) who controls a Reportable Account held by a trust. The CRS Standard definition
of “Controlling Persons” states that the definition “must be interpreted in a manner consistent
with the Financial Action Task Force Recommendations”.123

Relevant to trusts and Reportable Accounts, the Financial Action Task Force recommendation
25 deals with controlling persons under the heading “Transparency and beneficial ownership of
legal arrangements”. 124 Recommendation 25 assumes that in all trusts some person has
“beneficial ownership” of the trust property and that one or more beneficiaries have “vested
rights” to that property. The assumption is inconsistent with the general law in Australia and not
easily validated by statute.125 At best it is problematic whether CRS Standard requirements of
AFI due diligence will identify “Controlling individuals” for Reportable Accounts held by
discretionary trusts.

6.3 FINANCIAL ACTION TASKFORCE

The Financial Action Task Force (FATF) is an inter-governmental body established in 1989 by
the finance ministers of 35 member jurisdictions (including Australia). Standard-setting is
FATF’s primary task, furthering legal, regulatory and operational responses to moneylaundering, terrorist financing and other threats to the international finance system.126

121

Explained in the CRS Implementation Handbook 49-71.

122

For analysis of AFI reporting requirements and trusts, see FATCA commentary at [1.3].

123

See CRS Standard at Vii, D6.

124

See FATF (2012), International Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation, updated June 2016, FATF, Paris, France, www.fatfgafi.org/media/fatf/documents/recommendations/pdfs/FATF_Recommendations.pdf
at
22
(Recommendation 25) and 91-93 (Interpretive note to Recommendation 25).

125

See [6.3.3] below.

126

FATF and the OECD are separate institutions: see http://www.fatf-gafi.org/about/ . Membership of
the institutions "overlaps to a large degree." FATF is funded by its members on a temporary basis
with a mandate or specific goals whilst its secretariat is "housed administratively" at the OECD's
Paris premises. See http://www.fatf-gafi.org/faq/generalquestions/

Page 116 of 209
This is an independent report commissioned by the Australian Tax Office. Interpretations and
opinions expressed should be ascribed to the authors only.
116

6.3.1 THE RECOMMENDATIONS
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In February 2012, FATF published 40 money laundering and counter-terrorist financing
recommendations for implementation by its members.127 Governments, financial institutions and
their customers are all within the scope of the FATF Recommendations. FATF
Recommendations 10 and, in particular 25, are of relevance to trusts.128
6.3.1.1 FATF RECOMMENDATION 10

FATF recommendation 10 is headed "Customer due diligence”. It requires financial institutions
in member countries to make appropriate inquiries about suspicious customers or customers
engaged in "occasional transactions" above a USD/EUR threshold of $15,000/€15,000. The
purpose of the recommendation is to identify “the beneficial owner”, “taking reasonable
measures to verify the identity of the beneficial owner" and "understanding the ownership and
control structure of the customer." FATF recommendation 22 at p20 extends the customer due
diligence and record-keeping requirements to persons “acting as (or arranging for another
person to act as) a trustee of an express trust or performing an equivalent function”.
6.3.1.2 FATF RECOMMENDATION 25

FATF recommendation 25 is headed "Transparency and beneficial ownership of legal
arrangements". For the purpose of preventing misuse of legal arrangements for money
laundering or terrorist financing, member countries must ensure that competent authorities can
access adequate information about express trusts and their settlors and beneficiaries. Financial
institutions and designated businesses and professions should be able to access trusts'
"beneficial ownership and control information".
Interpretive note 33 to FATF recommendation 10 (Customer due diligence) at p62 states that
"for beneficiary(ies) of trusts that are designated by characteristics or by class", financial
institutions should "establish the identity of the beneficiary at the time of the payout or when the
beneficiary intends to exercise vested rights." All trust beneficiaries are assumed to have
"vested rights" in the device.129

127

FATF (2012), International Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation, updated October 2016, FATF, Paris, France, http://www.fatfgafi.org/media/fatf/documents/recommendations/pdfs/FATF_Recommendations.pdf
Recommendations are to be implemented by members in accordance with their different
circumstances.

128

Note that FATF Recommendations distinguish “trusts" (referred to in lower case) from "Legal
Persons" and generically deal with “trusts” as a species of "other legal arrangements".

129

See Interpretive Note to FATF recommendation 10, note 33 (at p62).
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6.3.2 IMPLEMENTING THE RECOMMENDATIONS
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The passage of FATF Guidance: Transparency and Beneficial Ownership (October 2014)
(FATF Guidance) which relates to FATF recommendation 25 is headed "Enhancing
transparency of legal arrangements". A number of implementation measures are suggested.
"Trusts law countries" at [59]-[61] are encouraged to ensure that up-to-date information exists
as to "the identity of the settlor, trustee(s), protector (if any), beneficiary or class of beneficiaries,
and any other natural person exercising ultimate control over the trust." 130 "Common
requirements for all countries" at [62]-[63] include financial institution disclosure and retention of
details about trusts when commencing a business relationship with a trust and when
transactions are entered above a USD/EUR threshold of $15,000/€15,000. "Other possible
measures" at [64]-[68] include the maintenance of registries of trusts, trust assets and
professional trustees and tax authorities holding appropriate information about trustees and
trust beneficiaries.

6.3.3 NO BENEFICIAL OWNERSHIP AT GENERAL LAW

IN MOST

A USTRALIAN TRUSTS

Access to information about beneficial ownership is an overarching theme of the FATF
recommendations applicable to trusts. Not all Australian trusts disclose beneficial ownership.
At general law, the objects or "beneficiaries" of discretionary trusts do not own any of the
property vested in the trustee until that property is appointed to them as eligible persons. Once
created, the property interests are "owned" by beneficiaries.
Beneficial ownership of discretionary trust property is created for the first time when
discretionary trustees exercise powers to appoint that property to eligible persons. Discretionary
trusts terminate when and to the extent that the discretionary trust property is appointed.131 On
making an appointment, trustees either transfer the trust property outright to discretionary
appointees, or hold the property for those persons on new fixed trusts. Property leaves the
discretionary trust when it is appointed by the trustee. There is no time when trust beneficiaries
can have "vested rights" in or “ownership” of the assets of a discretionary trust.132 Discretionary

130

At [60], FATF Guidance states that legislation is not necessary so long as "common law or case
law" provides sufficient information to comply with the requirements.

131

See discussion in Geraint Thomas and Alistair Hudson The Law of Trusts 2 edn (Oxford
University Press, 2010), at [7.47]-[7.50]. Trustees themselves may be within the class of eligible
persons.

132

Contrary to the FATF assumption referred to at note 4 above — that there is a person with a
vested interest who can “exercise vested rights” to the “ultimate effective control” of a
discretionary trust. Discretionary trustees’ powers to deal with the property of others are not
“vested” interests and hence do not form part of a trustee’s estate for bankruptcy purposes: see

nd
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trustees often have very wide powers to deal with property which they do not own.133 Powers of
trustees are not a species of property.134
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The proportion of fixed to non-fixed trusts or discretionary trusts in Australia is not known.
Seventy-three per centum of Australian trusts have been estimated to be discretionary in
form. 135 The unwritten law of trusts and powers is inconsistent with the FATF
recommendations. 136 Discretionary trusts are a legal conundrum. Beneficial ownership of
discretionary trust assets or vested interests in those assets does not exist at general law.
Statutory amendment of state and territory trustee or taxation law is needed to identify beneficial
owners of the unappointed assets of discretionary trusts.

Re Matheson (1994) 49 FCR 454 at 460, Spender J; Octavo Investments Pty Ltd v Knight (1979)
144 CLR 360 at 370-371 curiam.

133

See, e.g., Lionel Smith “Massively discretionary trusts” [2017] Current Legal Problems
(forthcoming); https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2932933

134

See Geraint Thomas Thomas on Powers 2nd edn (Oxford University Press, 2012), at [1.01][1.05], discussed above at [5.1.2] and Kennan v Spry (2008) 238 CLR 366 at [180], Heydon J.

135

The ATO Taxation Statistics 2013-14 Trusts Risk Demographics Excerpt records that 802,645
trusts lodged tax returns in the 2013-14 year and approximately 73% of lodging trusts were
discretionary in form.

136

Cf. Kennon v Spry (2008) 238 CLR 366 at [67], per French CJ and 141] per Gummow and Hayne
JJ. By a majority, the High Court in Spry ‘s case held that, for the purposes of the Act, the words
of s79 of the Family Law Act 1975 conferred a property interest on the controller of a
discretionary trust.
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7 OTHER COMMON LAW JURISDICTIONS
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Statutory regimes taxing trusts in Canada, New Zealand, the United Kingdom and the United
States of America are contrasted in the tables annexed to this chapter.
Canadian and New Zealand trusts taxation are subjected to a lengthier analysis. The use of
trusts in these jurisdictions has greater resemblance to the Australian conditions than the use of
trusts in the United States of America or the United Kingdom. Succession duties are not levied
in Australia, Canada and New Zealand. The use of trusts in the USA is largely in the context of
wills and succession. The use of Australian-style discretionary trusts in the UK is discouraged
by stringent legislation.

7.1 CANADIAN TAXATION OF TRUSTS

The Canadian method of integrating trust and beneficiary taxation treats both trustees and
beneficiaries as taxable entities. References to “trusts” in the Income Tax Act RSC 1985 (Can)
(“the Income Tax Act”) actually pertain to the trustees of trusts.137 Beneficiaries also may have
taxable income interests and capital interests in trusts. Realised capital gains in Canada are
included in the definition of "income" for the purposes of the Income Tax Act and taxed at a rate
equal to three-quarters of the ordinary income rate.

7.1.1 ATTRIBUTION METHOD

Trustees are individually liable to tax on trusts’ income (including capital gains) at the highest
marginal rate without the benefit of personal tax credits.138 To the extent that trust income and
net capital gains amounts are paid or payable to trust beneficiaries, trustees are entitled to
deductions from their trust income liabilities.139

137

Trustees have no separate legal personality under Canadian private law: see Waters Law of
rd
Trusts in Canada 3 edn DWM Waters, MR Gillen and LD Smith (Thomson Carswell, Toronto,
th
2005) at Chapter 13, Part II A 2 and the Income Tax Act RSC 1985 (5 Supp), c.1, s-ss104(2),
104(6) and 104(13).

138

E.g., no deductions for single or married status or for dependants: see Income Tax Act s-s104(2).
Canadian partnerships are also treated as separate persons — but for income reporting purposes
only, comparably to partnerships in Australia, per s91 of the Income Tax Assessment Act 1936
(“ITAA36”).

139

See s-ss 104(6) and 104(24) of the Act.
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Beneficiaries are liable to tax at their marginal rates on trust income and capital gains paid to
them.140 Amounts are regarded as paid or payable to beneficiaries if they are entitled to enforce
payment in a given year. 141 The character of distributed income as dividends, interest and
capital gains generally flows through trusts to beneficiary recipients. Where a capital asset (or
“corpus”) of a trust is distributed to a beneficiary, the trust is deemed to have disposed of the
relevant property to the beneficiary at its cost price.
Legal disability by reason of minority is treated narrowly in Canada. Minors are defined as
“specified individuals” who have not attained the age of 17 years in the year of taxation.142 Only
if specified individuals have vested rights to trust income will the income be treated as paid to
them and attract the trustee deduction. 143 Income shares to which specified individuals are
entitled contingently on attaining majority are excluded from the concession.144
2015 tax law amendments abolished a tax-planning advantage that testamentary trusts had
over inter vivos trusts. Formerly, testamentary trust beneficiaries could split their trust incomes
from other incomes and benefit from the lower marginal rates applicable to deceased estates.
Estate trustees were taxed at the graduated rates rather than the highest marginal rate prior to
distributing trust income to beneficiaries. Now trustees of testamentary trusts are taxed at the
highest marginal rate in common with other types of Canadian trusts.145
A limited class of Canadian residents can elect to be the “preferred beneficiaries” of
discretionary trusts by asserting that they are prospectively entitled to shares of unappointed
and accruing trust income. Preferred beneficiaries making this election will be taxed on the
shares of accumulating trust income to which they are prospectively entitled at their marginal
rates. The concession originally supplied relief to settlors, their spouses and relatives who were

140

See Income Tax Act s104(13).

141

See Income Tax Act s-s104(24); discretionary trusts are accommodated within the scheme
comparably to discretionary trusts in Australia, per s101of the ITAA36:

142

See Income Tax Act, s120.4.

143

See Income Tax Act s-s104(18).

144

Noted by Wolfe D Goodman in "A study of comparative taxation of trusts in four countries" in TG
Youdan (ed) Equity, Fiduciaries and Trusts (Carswell, Toronto, 1989) 273 at 284.

145

Excepting bare, spousal, alter ego and exempt trusts: see Canada Revenue Agency T3 Trust
Guide 2015, at 18-19; MA Buschkens and R Rechtsman "Recent changes in Canada in the areas
of trusts and estates law" (2015) 21 Trusts & Trustees 117 at 119 and Natalie Woodbury
“Testamentary trusts: the new rules” (2015) 63 Canadian Trusts Journal 269 at 272. At 266, Ms
Woodbury suggests that without “the extra set of graduated rates historically afforded to the
testamentary trust, it is possible that the use of inter vivos trusts will increase” and she lists a
number of advantages which inter vivos trusts have over testamentary trusts.
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in lower tax brackets than the trustee.146 Now preferred beneficiaries must be persons within the
same class who are also "dependent because of mental or physical infirmity".147

7.1.2 CAPITAL GAINS TAX
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The "essence" of a Canadian capital gain or loss is that it is a "disposition" of "capital
property".148

Capital gains tax charges relative to trusts occur when property is transferred to a trust or a trust
is created over the transferor’s property. Dispositions of property held in trust attract capital
gains tax. Every 21 years, the Act deems a disposition of all of a trust’s assets to have occurred
unless those assets have vested indefeasibly.149 The death of a taxpayer triggers a deemed
disposition of his or her vested trust entitlements.150 Deemed disposals also occur on a change
in the use of capital property and on a trust becoming non-resident.
Exceptions to these capital gains events, not including the deemed disposition on death, are
provided for trusts in favour of the spouse or common law partner of a trust creator and alter
ego trusts (discussed below). Succession duties and gift taxes at both federal and provincial
levels were abolished between 1973 and 1986. Capital gains tax is now the only tax triggered
by a taxpayer's death.

146

See Wolfe Goodman, n. 7, at 278. The class of potentially preferred beneficiaries originally
included the settlor, the settlor’s spouse or common law partner or former spouse or common law
partner, or a child grandchild or great-grandchild of the settlor, or the spouse or common law
partner of such descendent.

147

See Income Tax Act s-ss 108(1) (definition), 104(14) and 104(15).

148

See Peter W Hogg and Joanne E Magee Principles of Canadian Tax Law (Carswell, Toronto,
1997), 15.9(d), 15.14.

149

An anti-deferral measure: see Income Tax Act s-s 104(4):

Every trust is at the end of [successive 21 year anniversaries of the trust's creation]
deemed to have disposed of each property of the trust (other than exempt property) that
was capital property (other than excluded property or depreciable property) or land
included in the inventory of a business of the trust for proceeds equal to its fair market
value . . . at the end of that day and to have reacquired the property immediately after
that day for an amount equal to the fair market value . . .

150

E.g., in fixed, alter ego and joint spouse trusts.
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7.1.3 RECOGNITION OF BENEFICIAL INTERESTS
Beneficiaries’ beneficial ownership of trust assets is recognised by the trusts’ taxing code in
several ways.
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First, the final tax liability for trust income is imposed on the beneficiaries who are entitled to be
paid that income. Liabilities are computed at the beneficiaries’ marginal rates. Trustees are
entitled to deductions from their own incomes measured by the income amounts which they pay
or are payable to beneficiaries.151 Trusts, to that extent, serve as conduits to the tax liabilities of
persons beneficially entitled.
Secondly, when trustees distribute trusts’ capital property to capital beneficiaries, there is a no
charge to capital gains tax. The property's cost base and other tax characteristics are rolled
over from the trustees to the beneficiaries (see below).

Thirdly, "self-help" (or bare) trusts which do not change the beneficial ownership of property are
generally not liable to income or capital gains taxation.152 Bare trusts are treated as agents for
their beneficiaries. Blind trusts employed by aspirants for political office are an example. No
disposition of capital property occurs when a bare trust is created. Capital gains are rolled over
until the death charge occurs. This concession is limited to trusts for individuals who are solely
entitled to receive trust income prior to their death.153

7.1.4 ALTER EGO AND JOINT SPOUSAL TRUSTS

Concessional categories of alter ego trusts (created by people over 65 years of age) and joint
spousal or common law partner trusts are of particular use for retirement and estate planning.154

No charge to capital gains tax is raised on the transfer of property to alter ego and joint spousal
trusts which satisfy the condition that the trust settlors and/or their spouses are exclusively

151

Subject to restrictions for real property income paid to non-resident beneficiaries and gains
realised by a spouse trust. Beneficiary entitlements to income and capital gains are deed-specific.
If no beneficiary is entitled to a capital gain under the terms of the trust deed, the trustee will be
liable to tax on that capital gain at the trustee rate.

152

Excluding transfers of property by Canadian residents to non-resident bare trusts, to which
ordinary trust rules apply: see Income Tax Act, s107.4.

153

See Income Tax Act s73 and Wolfe D Goodman "The character of the bare trust in Canadian tax
legislation" in DMW Waters (ed) Equity, Fiduciaries and Trusts (Carswell, Toronto, 1993) at 219

154

As defined in the Income Tax Act s-s248(1); see Waters on Trusts, n. 1, Chapter 13, Part II A 7 a.
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entitled to receive trust income during their lifetimes.155 Settled property is rolled over to the
trustee with the settlor's cost base. The 21-year deemed disposal of trust assets does not apply
to alter ego and joint spousal trusts.156 However, the deemed capital gains tax disposal on death
is applicable on the demise of the settlors or their surviving spouses. Any property distributed by
an alter ego or spousal trust other than to a trust settlor or spouse will be deemed to be a
chargeable disposal for fair market value.157
7.1.4.1 S TREAMING

Trust income amounts comprising capital gains, dividends and foreign source income pass
through trusts to beneficiaries with the same character as the amounts had for the trustee in
whose name they were derived. Deductions and tax credits corresponding to these income
types are allowed to the beneficiaries concerned.158

7.1.4.2 N ON - RESIDENT BENEFICIARIES OF C ANADIAN TRUSTS

The regime for non-resident beneficiaries of Canadian trusts is aimed at deterring the avoidance
of Canadian tax on income arising in Canada and on gains arising from the disposition of
Canadian capital property.159

Capital gains and other income allocated to non-resident beneficiaries do not flow through trusts
to non-resident beneficiaries but are finally taxed at the level of the trust. A capital interest in a

155

See Income Tax Act s-s104(4); discussed in John S Poyser, Larry H Frostiak and Grace Chow
Taxation of Trusts and Estates: A Practitioner's Guide 2014 (Carwell, Toronto, 2014) at [2.3].

156

See MA Buschkens and R Rechtsman n.8, 121; Jane Kirby Donahue and Sheila M Crummey,
“Tax issues in will planning: Part 2” (2000) 48 Canadian Tax Journal 1675; Daniel S. Melamed
and Charley T Levitan “The family law implications of estate planning strategies: The net family
property freeze, alter ego trusts and joint partner trusts- Part III” (2016) Money & Family Law 62
at 62; and Pearl E Schuscheim, “Spouse trusts: tips and trips – Part 1” (1999) 47 Canadian Tax
Journal 1525 at 1526.

157

See Income Tax Act s-s107(4).

158

Hence beneficiaries receiving capital gains may claim deductions associated with income from
qualified small business corporation shares, qualified farm properties and the offset of allowable
capital losses: see s-s 104(21); beneficiaries receiving dividends may claim dividend tax credits
or tax-free inter-corporate dividends: see ss and s-ss 104(19), 82(1) 121,112; beneficiaries
receiving foreign source income may claim tax credits for foreign tax paid by the trustee: see s-s
104(21).

159

See Part XII.2 of the Income Tax Act (ss210-210.3) and Waters Law of Trusts in Canada, n.1,
Chapter 13, Part II A 5.
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resident trust is “taxable Canadian property”. Non-resident beneficiaries cannot make preferred
beneficiary elections.
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Distributions made to non-resident beneficiaries from Canadian resident trusts are liable to a
withholding tax of 25 per centum of the income paid or credited (subject to applicable tax
treaties). Additional tax is levied on capital gains made from the disposition of taxable Canadian
property and on certain income classes to discourage tax savings by non-residents through the
use of withholding tax as a final tax on Canadian-source income.
7.1.4.3 N ON - RESIDENT TRUSTS

Prima facie, non-resident trusts are subject to Canadian tax only in respect of their Canadian
source income. Non-resident trusts are liable for income tax derived from the conduct of
Canadian businesses and for capital gains made from the disposition of “taxable Canadian
property”. Deductions are available for distributions to resident, but not “designated” or nonresident beneficiaries.
The use of foreign trusts to shelter income derived from contributions made by Canadian
taxpayers is discouraged by complicated anti-avoidance rules applicable to “resident
contributors” and “resident beneficiaries” of non-resident trusts.160 Non-resident trusts may be
deemed to reside in Canada and be taxable on their world-wide income if those trusts have
prescribed links to Canadian contributors. Anti-avoidance legislation deems virtually all trusts
that have received a direct or indirect contribution from a Canadian resident to be trusts resident
in Canada for tax purposes.
7.1.4.4 D EALINGS WITH TRUST INTERESTS

“Capital interests” of a beneficiary in a trust are a species of capital property. A beneficiary’s
dealings with this property may attract capital gains tax. Where a capital beneficiary disposes of
their capital interest to another person or to the trustee, a chargeable disposition for capital
gains tax purposes will normally occur.161

No capital gain is recognized by Canadian trusts taxation law where a trustee transfers a capital
asset of a trust to a capital beneficiary in satisfaction of the beneficiary’s beneficial interest in
the trust. In such a case, the property is rolled over to the beneficiary together with trustee's cost

160

See Waters Law of Trusts in Canada, n.1, Chapter 13, Part II A 4.

161

See Income Tax Act s-s108(1) "capital interest" definition (right to enforce a trust not including
enforcement of an income interest); re dispositions to the trustee, see s107.1 "employee life and
health trust" and "employee benefit plan".
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base and the property's other tax characteristics. 162 The capital asset leaves the trust in a
deemed disposition to the beneficiary at the asset’s cost amount.

7.2 NEW ZEALAND TAXATION OF TRUSTS
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The New Zealand Law Commission estimates that there is a greater use of trusts in New
Zealand than in any comparable country. 163 Taxation statistics indicate that there are
considerably more income-earning trusts per capita than in Australia, the United Kingdom or
Canada.164
Tax planning does not appear to be the main driver of New Zealand trust use. Commentators
have suggested that avoidance of means tests applicable to the government’s residential care
subsidy is the principal reason why many New Zealanders put their homes and other assets in
trust.165

Income derived by the trustees of New Zealand trusts is taxed either as “beneficiary income” or
“trustee income”. Trusts are classified as “complying trusts”, foreign trusts” and “non-complying
trusts”. Trust distributions (including ordinary income, foreign income and trust corpus) are
attributed to beneficiaries or to trustees or are treated as exempt depending on the type of

162

See Waters Law of Trusts in Canada Chapter 13, Part II A 5.

163

See Review of the Law of Trusts Second Issues Paper (IP 20) “Some issues with the law of trusts
in New Zealand” (New Zealand Law Commission, 2010) (LC Second Issues paper), [2.1]-[2.2].
Tax havens are excluded.

164

The LC Second Issues paper at [2.1] states that “at least” 237,500 trusts’ tax returns were filed
with the Inland Revenue for the 2007-2008 tax year with the consequences that there is one trust
for every 18 people in New Zealand. In Australia, 660,324 trusts filed tax returns in the 2007-2008
income year, which “equates to around one trust for every 34 Australians” at [2.3]. In the UK
(including trusts used in off-shore jurisdictions such as Guernsey, Jersey and the Isle of Man)
“there would be approximately one income-earning trust for every 294 United Kingdom citizens.”
Canada’s rate of trust usage “appears to be somewhat greater than the United Kingdom’s but
much less than Australia’s or New Zealand’s” at [2.4]. Canada Revenue processed 229,000
resident trust returns in that year and 2,200 non-resident returns. ATO Taxation Statistics for
2013-2014 (latest available) indicate the existence of 802,645 trusts. The Australian population
had risen to a little less than 24m. Hence there may now be one trust for about every 30
Australians.

165

A “flawed understanding”: see Nicola Peart “Can your trust be trusted?” (2009) 12 Otago Law
Review 59 at 63, describing the common misconception that means testing is inapplicable if
subsidy applicants put their homes in trust more than 5 years previously; also the LC Second
th
Issues paper at [3.62]-[3.73]; but cf. Martin Hawkes Family Trusts: A New Zealand Guide 6 edn
(Shoal Bay, 2008),at 37-39.
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trust.166 Capital gains tax in New Zealand is not generally applicable and is only payable on
some trust distributions made by non-complying and foreign trusts.167

7.2.1 ATTRIBUTION METHOD
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Beneficiaries are liable to tax on beneficiary income if, and to the extent that, the trust income
either (a) vests absolutely in interest in the beneficiaries in an income year; or (b) is paid to the
beneficiaries in the income year.168

Trustees are liable to tax on trustee income at a flat rate of 33 per cent.169 Trustee income
includes all trust income which is not beneficiary income.170

7.2.2 BENEFICIARY INCOME

Liability for beneficiary income is triggered by a beneficiary being or becoming entitled to trust
income, as well as trust income being paid to that beneficiary. Beneficiary income is taxed at the
beneficiary’s marginal rate.171

166

See Income Tax Act 2007 (NZ) (ITA), Subpart HC—Trusts, ss HC 5, HC 9-HC 11, HC 11-HC 22.
Trust rules do not apply to unit trusts or “group investment funds” taxed as companies: s HC 1
(2)(a).

167

See ITA s HC 16(2)(c).

168

See ITA s HC 6.

169

See ITA Schedule 1, Part A, cl. 3, which equals the highest marginal rate of tax applicable to
income in excess of $NZ70,001 (from 2011-2012).

170

See ITA s HC 7.

171

See ITA Schedule 1, Part A, cl. 1.
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7.2.2.1 V ESTS ABSOLUTELY IN INTEREST

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

Income “vests absolutely in interest” according to the learning of trusts law and the trust deed.172
An immediate, fixed right of present or future possession of the trust income comes into
existence when the trust income vests absolutely in interest. Either present enjoyment or
indefeasible future enjoyment of the income is implied.173
Unpaid present entitlements are permitted under the New Zealand trusts taxation regime.174 For
example, the trustee of a discretionary trust might create an absolute vested interest in trust
income through making an appropriate entry in the books of the trust. There is no need for this
to be communicated to the beneficiary concerned. A trustee’s resolution is all that is required to
vest the trust property in the beneficiary. After paying the beneficiary’s tax liability, the trustee
can retain the amount distributed or transfer it to another beneficiary by means of a loan.175

172

See Interpretation Statement IS 12/02: “Income tax – whether income deemed to arise under tax
law, but not trust law, can give rise to beneficiary income” at [2]. Tax law/trusts law income
mismatches in NZ involve (deemed) tax law income exceeding trusts law income: “[W]here trusts
law income exceeds tax law income, there is no problem.” The IRC takes the position that
deemed income can only be beneficiary income if it is reflected in an amount actually paid to the
beneficiary. Otherwise deemed income will be taxed to the trustee. The leading case defining “an
immediate fixed right of present or future possession of the income” is Commissioners of Inland
Revenue v Ward [1970] NZLR 1.

173

See 2016 New Zealand Master Tax Guide (CCH New Zealand Ltd, 2016) (NZ Master Tax
Guide) at ¶25-065. The connectives “interest in possession” and “present entitlement” perform a
similar function.

174

See discussion of McCarthy J in CIR v Ward (1969) 1 ATR 287 at 310-313 (other JJ concurring),
applying the reasoning of Re Vestey’s Settlement [1950] 2 All ER 891 (CA) per Evershed MR at
897 to the interpretation of the proviso to s155(b) of Land and Income Tax Act 1954 (NZ) (income
paid or applied for the benefit of a minor). Ward’s case was referred to with approval in Euroasian
Holdings Pty Ltd v Ron Diamond Plumbing (in liq) (1996) 64 FCR 147 At 150, Heerey J and
Chianti Pty Ltd v Leume Pty Ltd [2007] WASCA 270 at [72][-73] per Buss JA. Relevant provisions
of the 1954 Act have not been re-enacted in the ITA. However, the underlying reasoning in
Ward’s case has never been disapproved.

175

Assuming that the trust is a “complying trust” and the distribution is made pursuant to ITA s HC
14. Interest on the loan may be forgiven or not paid
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7.2.2.2 P AID

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

Liability for beneficiary income also arises to the extent that the beneficiary is paid trust income
in a tax year or a date within 6 months of the end of a tax year. 176 Income is “paid” to a
beneficiary if the beneficiary receives money or money’s worth, including where the trustee
distributes income to the beneficiary or deals with the income on the beneficiary’s behalf.177
7.2.2.3 M INOR BENEFICIARY RULE

Beneficiary income derived by a minor (being a natural person under 16 years of age) is taxed
to the trustee at the trustee income rate of 33 per cent.178 Certain trusts are excluded from the
minor beneficiary rule, including testamentary trusts179 and trusts created by persons who are
not relatives or guardians of the minor (or associated persons), trusts of damages or
compensation and very small settlements. 180 There is no other provision governing income
distribution and legal disability.

7.2.3 TRUSTEE INCOME

Trustees are taxed at the 33 per cent rate on an individual basis. Tax is imposed at the same
rate regardless of whether the trustees are individuals or corporations and regardless of
whether the trusts are complying trusts, non-complying trusts or foreign trusts.181 Trustees can
claim deductions for amounts necessarily incurred in deriving the income of a trust. Expenses
incurred by trustees in excess of trust income, leading to trust income losses, cannot be
distributed to beneficiaries. However, trust losses can be offset against trust income in
subsequent years.

176

See ITA s HC 6. Sec 34 Tax Administration Act 1994 (NZ) may provide a different date for filing a
trust tax return.

177

See definition of “pay” in ITA s YA 1 and (1989) 1 Tax Information Bulletin No 5, Appendix.

178

The rule is intended to prevent “income streaming”: see ITA s HC 35 and NZ Master Tax Guide at
¶25-010.

179

That is, trusts of the deceased’s assets disposed of in his estate. The rule extends to “settlements
on qualifying testamentary trusts”, which are made pursuant to a will, codicil, intestacy or courtordered variation.

180

See IT Ass HC 36 and HC 37.

181

See NZ Zealand Master Tax Guide at ¶25-010.
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7.2.3.1 T RUSTEE INCOME AND DIVIDEND IMPUTATION
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Dividend income forms part of either trustee income or beneficiary income, depending on
whether it is undistributed or the subject of a beneficiary’s entitlement. Imputation credits linked
to dividends distributed as part of beneficiary income are allocated to individual beneficiaries.

7.2.4 TRUSTS DISTRIBUTIONS : COMPLYING, NON-COMPLYING AND FOREIGN TRUSTS

“Settlors” are normally the founders of trusts. 182 Complying trusts are established by New
Zealand settlors. All income derived by the trustees of complying trusts is subject to New
Zealand tax at the rate appropriate for the trustees and/or any beneficiaries entitled. 183
Complying trust distributions other than beneficiary income are received by beneficiaries taxfree.184
Foreign trusts are defined by the residence of their settlors when distributions are made. If no
settlor was resident in New Zealand on the date of a distribution and on the later of 1987 and
when the first settlement was made on the trust, a trust is a foreign trust. Foreign trust
distributions of non-beneficiary income, including some capital gains and trust corpus, are taxed
at beneficiaries’ marginal rates.185
Non-complying trusts are any trusts which are neither complying trusts nor foreign trusts. Noncomplying trust distributions, other than beneficiary income and trust corpus, are taxed to
beneficiaries at the penal rate of 45 per cent.186

182

See n. 187 below.

183

That is, the 33% rate for trustee income or income of minor beneficiaries, the 45% rate for noncomplying trusts or the 17.5% rate for the income of Maori authorities.

184

See ITA HC 10, HC 25 and HC 26. Complying trusts do not derive non-resident passive income
taxed at a withholding tax rate of between 15 and 30 per cent (and sometimes nil): see ITA ss RF
7, RF 12.

185

Paraphrasing ITA s HC 11. New Zealand residents are taxed on otherwise non-taxable capital
gains and corpus distributions made by foreign trusts.

186

Paraphrasing ITA s HC 12.
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7.2.5 SETTLOR LIABILITY
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New Zealand settlor liability has no counterpart in Australia. There is a trusts law difference
between New Zealand and Australia on the point. 187 Many of the responsibilities that the
Australian trusts taxation code imposes on trustees are borne by settlors in New Zealand. The
residence of the trust settlor (as the trust’s economic agent) is one of the main determinants of
liability to New Zealand tax. Complying, non-complying and foreign trusts are largely defined by
reference to the residence of their settlors. By contrast, the role of trust settlors in Australia has
been de-natured and trivialized.188

“Settlors” are defined in the ITA as persons who transfer value or provide financial
accommodation to trusts or act or refrain from acting in equivalent ways.189 When trust settlors
cease to be residents of New Zealand, complying trusts of which they are settlors become noncomplying trusts.190
Trusts are treated as transparent and New Zealand resident settlors will be liable as agents of
trustees in respect of income tax payable by trustees where the trustees are not resident for the
full income year.191

187

See Ford and Lee: The Law of Trusts, 4 edn, WA Lee, M Bryan and J Glover (eds) (Westlaw,
2010-) at [1.8000] and [2.2160] referring to the “questionable” decision of Menzies J in Truesdale
th
v FCT (1970) 120 CLR 353; surprisingly ambiguous text in Jacobs’ Law of Trusts in Australia 8
edn (LexisNexis, 2016) at [6-01]; and compare Andrew Butler (ed) Equity and Trusts in New
nd
Zealand 2 edn (Brookers, 2009) at [3.1.4] and[4.1.1].

th

188

See NZ Master Tax Guide at ¶25-175 and John Glover “Nominal or ‘dummy’ settlors: Is it time to
reform the law of trusts?” [2012] 1 Journal of Equity 19. The Australian practice is for settlors to
provide $10 or equivalent nominal sums and create trusts prior to substantial capitalization of
those trusts by other persons. This is regarded as a fraud in several North American jurisdictions.

189

See ITA ss HC 27 and HC 28.

190

Subject to exceptions: see ITA ss HC 25, HC 26 HC 28 and HC 33.

191

See ITA s HC 29 — a complicated provision with several exclusions. Controllers of corporate
settlors will be liable as settlors if (a) the company settles an amount on the trust; (b) the
company is a controlled foreign company or would have been if it were a foreign company; and
(c) the controller has a control interest of 10% or more: see ITA s-ssHC28 (3) and (4).
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Entity
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Entity

Income arising under
a settlement during
the life of the settlor is
treated as income of
the settlor, and is
taxable to the settlor
Flow through

No beneficiary
entitled

No

Vested interest

No

“Pass-through” entity

Deduction for income
distributed
Liable for tax on income
attributed to the portion of
trust it is regarded as
owning

Trust income that is not
distributed/distributable to
beneficiaries and not
attributable to grantor

Vested right

No

US
Estate planning and asset
protection
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Flow through

Entity or flow

Where trust does not
have resident trustee
– Settlor deemed as
agent of trustee

Tax credit for tax paid
by trustee

Deduction for trust
income paid or
payable to
beneficiaries

N/A

Trustee liable

Yes

Income Tax
Vests absolutely/ paid

New Zealand
UK
Means test avoidance, Estate planning and
estate planning, asset asset protection
protection
Yes
No

Trustees are liable

Yes

Yes

Trustees are liable
in a number of
situations

Paid to beneficiary /
beneficiary entitled to
enforce payment

Yes

Canada
Asset protection

Present entitlement

Australia
Tax planning, asset
protection,
enterprise vehicle
Yes
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N/A
Taxing
mechanismAttribution- to
settlor/grantor

Taxing
mechanismAttribution- to
beneficiary
Unpaid
present
entitlement
(UPE)
Taxing
mechanismAttribution- to
trustee

Streaming

Features
Purpose

SHORT TABLE
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No

Beneficiaries

Streaming

Trustee- Top
marginal rate

Where beneficiary
is under a legal
disability, tax is
payable on
beneficiary’s behalf
by trustee
BeneficiariesIndividual income
tax rates

No

21 year rule

Designation to
beneficiary

Grandfathered inter
vivos trusts & trusts
created by will- Top
marginal tax rate

Top marginal tax rate
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Inheritance tax
No

Capital Gains Tax
Not generally
applicable

Beneficiary incomeBeneficiary’s marginal
rate

Trustees- Flat rate of
33%

Final tax rate of 33%

Trustee income

Exit charge

10th anniversary

IHT

Trustee

Interest in possession
trusts- Flat rate
dependent on type of
income

Accumulation and
discretionary trustsFlat rates dependent
on type and amount
of income

Parent/settlor

Exemption

Federal estate tax payable
by executor

Taxed to the trust

Graduated rates

Parent’s marginal tax rate
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Inheritance
tax

Capital gains
tax

Income tax
rates

Minors

through

192

An amount is currently distributable
to a beneficiary if it is actually paid to
the beneficiary, or the beneficiary is
entitled to enforce payment of the
198
amount.

ficiaries are “presently entitled”
st income if it is paid or applied
196
eir benefit.

Estate planning and asset protection.

“Beneficiary income” is income that
vests absolutely in interest in the
beneficiary in an income year or is
paid to a beneficiary during an
income year or six months after an
199
income year.

Income tax

“Streaming” of capital gains and
franked distributions is allowed

tralia “Modernising the taxation of trust income – options for reform: Consultation Paper” (Nov 2011) 54.

t Act 1936, s 97(1).

t Act 1936, s101.

tralia “Modernising the taxation of trust income – options for reform: Consultation Paper” (Nov 2011) 54.

es/overview

trading trusts into the company line” (2010)16 Trusts & Trustees 690 at 692.

iary’s entitlement not reliant on income” (2016) Financial Advisor.

n of Trust Income: a Comparison between Australia and the United Kingdom” (2003) Australian Tax Forum 70, 75.

NZ), HC 6.

194

Beneficiaries are liable to pay tax on trust
income if they are entitled to the income,

Beneficiaries are entitled to trust income if
200
the trustee has a duty to pay them, and
201
the beneficiaries have a vested interest
202
exercised in their favour.

No

r ego, joint conjugal, and self-benefit trusts revisited: Some troubling tax issues and a search for better alternatives” (2005) 53 Canadian Tax Journal 225 at 225-226.

Trustees are liable for tax on all trust

Trust income comprising capital
gains, dividends and foreign source
income pass through trusts to the
beneficiaries retaining the same
character that the amounts had for
the trustee in whose name they were
derived. Deductions and tax credits
corresponding to these income types
are allowed to the beneficiaries
concerned.

ficiaries are assessed for tax
d on their present entitlement to
197
re of trust income.

Means test avoidance, estate
193
planning, asset protection.
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Asset protection.

capital

ked distributions and
can be streamed.
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Gross income of beneficiarie
(where all income is distribut
205
derived ) includes the am
must distribute currently (

Income is “currently dist
beneficiary has a vested right

No

Estate planning and asset pr

Trustees are liable for tax on trust
income.

tee tax liability includes where:

“Trustee income” is all income the
trust earns in an income year that
does not vest absolutely in the
beneficiary during that year, or is

Yes

Trustees are liable for tax on trust income
to which no beneficiary is entitled.

No

nomic benefits model” for trusts – fool’s gold?” (2014) 34 Australian Tax Review 162, 173.

ncome, Gift and Estate Taxation” (2016), 54.05. See also Alex Evans, “The “economic benefits model” for trusts – fool’s gold?” (2014) 34 Australian Tax Review 162, 182.
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Yes

Unless trusts are consider
trusts where income is tax
grantor, trusts are separate t

No

If the amount of income
distributed currently to ben
the DNI of the trust, each b
in his or her gross inc
equivalent to his or her prop
208
the DNI.

Gross income of benefici
trusts (this refers to dis
includes DNI, and all other
income and corpus property
required to be distributed to
207
to the trust’s DNI).

Generally DNI is the trust’
modified for capital gains or l
interest and certain amounts
206
to capital.

gert’s Trusts and Trustees” 268.5.

tralia “Modernising the taxation of trust income – options for reform: Consultation Paper” (Nov 2011) 53. See also U.S. Master Tax Guide, 543, Lexis Nexis, “Federal Income, Gift and Estate Taxation”, 54.0
ation of Estates and Trusts” 1.02[2] and 3.02.

n of Trust Income: a Comparison between Australia and the United Kingdom” (2003) Australian Tax Forum 70, 72.
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ent Act 1936 s99(4) and (5).

ent Act 1936, s 99(2) and (3).

ent Act 1936, s99A.

ent Act 1936, s98(2A), 3 and (4).

person has created a
evocable trust of income or a
rust of income applicable for the
enefit of his or her minor
213
hildren.

beneficiary who is presently
ntitled to a share of the income
f a trust estate is a “nonesident” at the end of a year of
212
ncome.

et income of the trust estate is
income to which no beneficiary
s presently entitled” and is
erived by a trust administering a
ill or intestacy, bankruptcy,
njury compensation or relief of
211
arious sorts.

ome or all of the net income of
he trust estate is “income to
hich no beneficiary is presently
210
ntitled”

N/A

If the trust does not have a resident
trustee at some point during the
income year when income is
derived, a person who makes a
settlement on a trust is deemed as

In order to avoid double taxation,
beneficiaries are entitled to a tax
credit for any tax the trustee has
already paid on this income.

gert’s Trusts and Trustees” 268.25. See also Robert T. Danforth et al, “Federal Income Taxation of Estates and Trusts” 1.01 and U.S. Master Tax Guide, 512.

(April 2016).

A person is treated as being a settlor if they
218
have made a settlement. A settlement is
widely defined to include a trust. Making a
settlement expressly includes providing
funds or undertaking to provide funds to the
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Trustees must pay tax on behalf of
beneficiaries for income allocated
to beneficiaries.

ent Act 1936 s 102. The trustee is taxed at a rate reflecting aggregation with parent’s income.
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The grantor is the creat
relationship and is generally
assets initially contributed to t

Trusts are entitled to a d
income that is required t
currently, and any other amo
or credited or required to b
total amount deductible ca
216
DNI.

income that is not distributed
beneficiaries, and that is not
215
grantor.

Where the trustees pay a capital sum to the
settlor, the settlor is taxable on the lower of
the capital sum paid to the settlor and the
trustee’s available income in the tax year in
which the capital sum is paid to the
223
settlor.
Where trustees have already been taxed on

If the settlor has put property into a
settlement where any child of theirs can
benefit, they are taxable on payments of
income or capital made to such child under
the settlement, amounts applied for the
benefit of the child, and amounts to which
222
the child is entitled.
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Income which arises under a settlement
during the life of the settlor is treated for
income tax purposes as the income of the
settlor and not as the income of any other
person (such as the trustee), unless the
income arises from property in which the
220
settlor has no interest. A settlor is treated
as having an interest in the settlement if the
trust property is or will or may become
payable to or applicable for the benefit of
221
the settlor.

de.

de

de.

nd Other Income) Act 2005 s625(1). See also HRMC, “HS270 Trusts and settlements – Income treated as the settlor’s (2016)”.

nd Other Income) Act 2005 s629.

nd Other Income) Act 2005 s625(1).

nd Other Income) Act 2005 s624(1).

nd Other Income) Act 2005 s620(3).

the grantor has a reversi
2
either corpus or income;
the beneficial enjoyment
income is subject to a po
exercisable by the granto
225
adverse party, or both;
a power to revest in the g
exercisable by the granto
226
adverse party, or both;
the income is or may be
accumulated for future di
grantor or the grantor’s s
When a grantor is regarded
any portion of a trust, the gr
the owner of the asset
disregarded as a separate t
income is taxed to the granto

•

•

•

•

C 29. See also Mark Brabazon, “Trust Residence, Grantor Taxation and the Settlor Regime in New Zealand”, (2016) Sydney Law School Legal Studies Research Paper No. 16/55.

nd Other Income) Act 2005 s620(2).
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No inheritance tax/estate tax

idance/trusts-and-inheritance-tax

84 section 66.

on 2002.

An exemption of $5 mi
permanent in 2013. T
indexed.256

Estate tax is payable by the

A federal estate tax will g
property transferred via a
transferred through an in
trust.254

Inheritance tax (IHT) is charged up to a
maximum of 6% on assets transferred Many states have enacted
out of a trust. This is known as an exit the federal estate tax.
allowed for state death tax
charge.253

lly includes the value of all property to the extent of the descendant’s interest at the time of his or her death: Section 2033 Income Tax Code.

idance/trusts-and-inheritance-tax

Trustees are liable to pay a charge on
every tenth anniversary of the date the
trust was set up if the trust contains
relevant property with a value above the
IHT threshold (£350,000).250 30% of the
effective rate is applied to the value of
the funds on the 10 year anniversary.251
If a person dies within seven years of
making a transfer into a trust, his estate
will have to pay IHT at 40%.252

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

No inheritance/estate tax

84 section 61 and Schedule 1. See also https://www.cov.uk/guidance/trusts-and-inheritance-tax

/trusts-and-capital-gains-tax

643(a)(3)).

nheritance/ estate tax
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8 UNAUTHORISED LEGAL PRACTICE? TAX AGENTS PREPARING
TRUST DEEDS AND/OR ADVISING ABOUT TRUSTS
Whether non-lawyer tax agents can lawfully advise clients about trusts or supply clients with
trust deeds is a surprisingly complex question. Trust-related tax agent services appear to be
both authorised under federal law and prohibited under the state laws restricting unauthorised
legal practice. The reach and possible inconsistency of federal and state laws on tax agents and
legal practice are assessed in this chapter.

8.1

FEDERAL LEGISLATION

The Tax Agents Services Act 2009 (Com) (the TAS Act) regulates the providers of defined tax
agent services. Service providers must adhere to a code of professional conduct, be registered
by the Tax Agents Board and have appropriate qualifications. 257 “Tertiary qualifications in
accountancy” or related accountancy experience and awards are the main qualifications
required for a person’s registration as a tax agent service provider.
Sub-section 90-5(1) of the Tax Agents Services Act provides that “a tax agent service is any
service”
(a) that relates to:
(i)

(ii)

(iii)

ascertaining liabilities, obligations or entitlements of an entity that arise, or
could arise, under a taxation law; or
advising an entity about liabilities, obligations or entitlements of the entity or
another entity that arise, or could arise, under a taxation law; or
representing an entity in their dealings with the Commissioner; and

(b) that is provided in circumstances where the entity can reasonably be expected to
rely on the service for either or both of the following purposes:
(i)
(ii)

to satisfy liabilities that arise, or could arise, under a taxation law;
to claim entitlements that arise, or could arise, under a taxation law.258

257

See TAS Act s20-5, regulation 8 of the Tax Agent Services Regulations (“TAS Regs”) and TAS
Regs Schedule 2, Part 2, Division 1—Requirements, item 201: “Tertiary qualifications in
accountancy”; item 202 “Tertiary qualifications in another discipline—specialists”; item 203
“Tertiary qualifications in law”; item 205 “Work experience”; and item 206 “Membership of
professional association”.

258

Sub-section (2) of ss90-5, 90-10 and 90-15 refers to services specified in regulations to be or not
to be services within each definition. “BAS service” and “tax (financial) advice service” are defined
similarly in s-ss90-10(1) and 90-15(1) of the Act, with corresponding Code of conduct and
qualification provisions. “BAS service” and “tax (financial) advice service” will not be considered in
detail here.

141

Tax agents’ provision of trust deeds is not an activity comprehended by any of the
"ascertaining", "advising" or "representing" sub-paragraphs of the TAS Act's s-s90-1(5) "tax
agent service" definition.
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The intersection of law and accountancy disciplines in TAS Act registration requirements is
notable. Successful completion of “a course in basic accountancy principles” is required to
satisfy the “Tertiary qualifications in law” requirements for registration of a Tax Agent. 259
Correspondingly, “Tertiary qualifications in accountancy” requirements for registration of a Tax
Agent, include an applicant’s successful completion of courses in commercial law and taxation
law. 260 Lawyers’ skills are required for accountants who supply tax agent services, just as
accountants’ skills are required for lawyers who supply tax agent services. TAS Act

259

See TAS Regs, Schedule 2, Part 2, Division 1: Tertiary qualifications in law
204

A requirement is that:

(a) the individual:

(i) has academic qualifications required to be an Australian legal practitioner;
and
(ii) has successfully completed a course in basic accountancy principles that is
approved by the Board; and
(iii) has successfully completed a course in Australian taxation law that is
approved by the Board; and

(b) the individual has been engaged in the equivalent of 12 months of full-time, relevant
experience in the preceding 5 years.

260

See TAS Regs, Schedule 2, Part 2, Division 1: Tertiary qualifications in accountancy
201

A requirement is that:

(a) the individual has been awarded:

(i) a degree or post-graduate award from an Australian tertiary institution in the
discipline of accountancy; or
(ii) a degree or award that is approved by the Board from an equivalent
institution in the discipline of accountancy; and

(b) has successfully completed a course in commercial law that is approved by the
Board; and
(c) has successfully completed a course in Australian taxation law that is approved by
the Board; and
(d)

the individual has been engaged in the equivalent of 12 months of full-time,
relevant experience in the preceding 5 years.
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requirements for tax agent registration arguably acknowledge that taxation law a hybrid of law
and accounting.261

8.1 STATE LEGISLATION
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All Australian legislation regulating the legal profession is state-based. The Legal Profession
Uniform Law (the Uniform Law) in New South Wales and Victoria prohibits entities from
engaging in legal practice unless they are Australian legal practitioners. 262 Legal Profession
Acts in the other states and territories prohibit unqualified persons from engaging in legal
practice in functionally equivalent terms.263
The Legal Profession Acts take one of the following three approaches to designating the
practices prohibited for non-lawyers.

The first type of Legal Profession Act makes little attempt to isolate the activities which amount
to legal practice and defines prohibited activities in circular terms. For example, the Uniform
Law states that the words “engage in legal practice” include “practise law or provide legal
services.”264 “[P]ractise law” is not further defined. "Legal services” is defined in the Uniform Law
to mean “work done, or business transacted, in the ordinary course of legal practice.” Legal
practice is what lawyers do, in other words.265
The second type of Legal Profession Act non-exhaustively sets out a list of activities which
constitute the practice of law. The Legal Practitioners Act 1981 (SA) takes this form.266 Sub-

261

See text below at n.41.

262

By s-s10(1). New South Wales and Victoria were the only states which had adopted the Uniform
Law as at 1 January 2017.

263

See Legal Profession Act 2007 (Qld), s-s24(1) (“engaging in legal practice”); Legal Profession Act
2008 (WA), s-s12(2) (“engaging in legal practice”); Legal Practitioners Act 1981 (SA), s21
(“practising the profession of law”); Legal Profession Act 2007 (Tas), s13 (“engaging in legal
practice when not entitled”); Legal Profession Act 2006 (ACT), s16 (“engaging in legal practice”);
and Legal Profession Act (NT) s18(1) (“engaging in legal practice”). Together, the Legal
Profession Acts and the Uniform law will be referred to as “the Legal Profession Acts”.

264

In s-s6(1), adding “but does not include engage in policy work (which, without limitation, includes
developing and commenting on legal policy.”

265

See discussion in Deborah L Rhode "Policing the professional monopoly: a constitutional and
empirical analysis of unauthorized practice prohibitions" (1981) 34 Stanford L Rev 1, 9.

266

Several repealed Legal Profession Acts in other states and territories once took this form. See
(the former) Legal Practitioners Act 1998 (NSW) considered in Law Society of New South Wales
v Ramalca Pty Ltd (t/a Flat Fee Conveyancing Services) (1988) 12 NSWLR 34; (the former)
Legal Practice Act 2003 (WA) considered in Legal Practice Board v Computer Accounting and
Tax Pty Ltd [2007] WASC 184; and (the former) Legal Profession Practice Act 1958 (Vic)
considered in Cornall v Nagle [1995] 2 VR 188.
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section 21(1) of the South Australian Act provides that "[A] natural person must not practise the
profession of law". Sub-section 21(2) adds, "without limiting the generality of subsection (1)",
a person practises the profession of law, if acting for fee or reward on behalf of some
other person he or she—
prepares any will or other testamentary instrument; or

(b)

prepares an instrument creating, transferring, assigning, modifying or
extinguishing any estate or interest in real or personal property; or

(c)

prepares any instrument relating to the formation of a body corporate, any
amendment to the constitution of a body corporate, any prospectus or
take-over scheme relating to a body corporate, or any instrument
affecting the rights of shareholders or debenture holders in a body
corporate or any scheme of arrangement in respect of a body corporate;
or

(d)

prepares any other instrument creating, transferring, assigning, modifying
or extinguishing any right, power or liability at law or in equity; or

(e)

represents any party to proceedings in a court or a tribunal.
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(a)

The third type of Legal Profession Acts applies in Queensland, Western Australia, Tasmania,
the Northern Territory and the ACT. "Legal practice" (or a cognate expression) is defined only
for the purposes of defences to or "carve-outs" from legal practice prohibitions.
For example, the Legal Profession Act 2008 (WA) provides in s-s12(2) that "A person must not
engage in legal practice in this jurisdiction unless the person is an Australian legal practitioner."
Sub-section 12(3) of the Act provides that s-s12(2) does not apply to engaging in legal practice
of eight enumerated kinds, including "a public officer doing legal work in the course of his or her
duties" and "a person doing legal work under the supervision off an Australian legal
practitioner".
Sub-section 12(1) provides that "[I]n this section — "legal work" means:
(a)

any work in connection with the administration of law; or

(b)

drawing or preparing any deed, instrument or writing relating to or in any manner
dealing with or affecting—
(i)

real or personal estate or any interest in real or personal estate; or

(ii)

any proceedings at law, civil or criminal, or in equity;
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8.1.1 POLICY OF THE LEGAL PROFESSIONAL ACTS
Consumer protection is the most commonly cited policy justification of the Legal Profession
Practice Acts.267
Three consumer protection rationales for restrictions on legal practice have been suggested.268
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Competence is the first rationale. The public should be protected from unqualified persons who
do not have the knowledge or understanding needed to provide legal advice or
representation.269

The second rationale is remedial. Lawyers, it is said, “are governed by an elaborate code of
ethics and subject to sanction by the court for breaches of ethical duties."270

The third rationale is motivational. Lawyers "operate in a fundamentally different fashion than
lay persons . . . lawyers, in the minds of some persons, are not motivated to the same extent by
profit."271.

The policy of the TAS Act is to ensure that taxation services are provided by tax agents at an
appropriate professional standard. 272 In the Explanatory Memorandum to the Tax Agents
Services Bill 2008, the "[O]bject of the Bill" was described at [1.34] as:
•

establishing a national Board to register tax agents and BAS agents;

267

Concerning the Legal Profession Uniform Law (2015) see National Legal Profession Reform
Project: Consultation, Regulation, Impact Statement May 2010 at [2.3.2]: "The primary purpose of
legal profession regulation is to prevent unqualified persons from providing legal services to
Australian consumers"; National Legal Profession Reform Consultation Group Paper: Guiding
Principles 20 August 2010: "1. To protect consumers from poor quality or unethical legal advice
or representation".

268

See Matthew A Melone “Income tax practice and certified public accountants: the case for a
status-based exemption from state unauthorized practice of law rules” (1995) 11 Akron Tax
Journal 47 at 78-85.

269

See State v Sperry (1962) Fla, 140 So. 2d 587, 595, O'Connell J (other JJ agreeing); and
Matthew A Melone, n.12, 51-52.

270

See Matthew A Melone, n.12, 98 and terms of the Legal Profession Practice Acts. Australian
lawyers are liable to judicial supervision as officers of the courts of admitting jurisdictions.

271

This rationale is contentious. See Matthew A Melone, n.12, 52, citing Roscoe Pound in The
Lawyer from Antiquity to Modern Times for the view that "a spirit of public service" characterizes
or should characterize the legal profession.

272

At s-s2-1 the TAS Act provides:
The objects of this Act is to ensure that tax agent services are provided to the public in
accordance with appropriate standards of professional and ethical conduct.
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•
•

introducing the Code for tax agents and BAS agents; and
providing for sanctions to discipline tax agents and BAS agents.
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The statutory predecessor of the TAS Act was s251L of the ITAA36. Introduced in 1943, s251L
was headed “Unregistered tax agents not to charge fees”. At [1.9], the Explanatory
Memorandum notes some of the changes in the tax environment which occurred in the next 65
years. By 2008, approximately 74% of individuals and 95% of businesses use tax agent
services to lodge tax returns and comply with tax laws. Neither the Explanatory Memorandum
nor relevant second reading speeches evinced any Parliamentary intention to change or limit
the ITAA36 s251L exemption for tax agent services provided for barristers and solicitors.273

8.2 MEANING OF "ENGAGE IN LEGAL PRACTICE" — NARROW AND BROAD VIEWS

Authorities and commentators have different views of the scope of the Legal Profession Acts
prohibition on unqualified persons “engaging in legal practice”.274 A narrow view would restrict
"legal practice" to a person doing what a solicitor alone can do. There is also a broader view
that treats “engaging in legal practice” as doing what a solicitor usually does.

The narrow view was adopted by the United Kingdom Court of Appeal in Agassi v Robinson
(Inspector of Taxes) (No 2).275 Mr Agassi was a litigant in the Court of Appeal where he was
represented by counsel and became entitled to an award of costs. A subsequent hearing was
held to determine whether Agassi's costs included the fees and expenses of the firm of nonsolicitor tax advisors who assisted him in the litigation.276 It was common ground between the
parties that any costs recovered by Agassi would not include the cost of activities prohibited by
the Solicitors Act 1974.277

273

ITAA36 s251L did not include a condition of the exemption that barristers and solicitors complete
a course in “accounting principles” or “taxation law”.

274

Discussed in Jane Knowler and Rachel Spencer “Unqualified persons and the practice of law”
(2014) 16 Flinders Law Journal 203; and Chris Wallace “Accountants cannot give legal advice:
what this means for them, their clients and the lawyers” (2011) 45 Taxation in Australia 601.

275

[2006] 1 WLR 2126; [2005] EWCA 1507.

276

The costs hearing was premature. On further appeal, House of Lords [2006] 1 WLR 1380; [2006]
UKHL 23 ordered that the Revenue's appeal be allowed "with costs here and below". See Lords
Scott at [18] and Mance at [36] (Lords Hope and Nicolls agreeing).

277

Sub-section 20(1) of the Solicitors Act 1974 (UK) then provided that:
(1)

No unqualified person shall—(a) act as solicitor, or as such issue any writ or process, or
commence, prosecute or defend any action, suit or other proceeding in his own name or
in the name of any other person, in any court of civil or criminal jurisdiction; or (b) . . .
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The Court of Appeal in Agassi took the unlikely view that Agassi was a "litigant in person",
despite his being represented by counsel. Next, the words “acting as a solicitor” (equivalent to
“engage in legal practice”) were said to be

R
e
Au le
st ase
ra d
lia u
n nd
Ta e
xa r F
tio OI
n A
O ct
ffi 1
ce 98
2

limited to the doing of acts which only a solicitor may perform and/or the doing of acts by
a person pretending or holding himself out as a solicitor.278
Of course, the firm of tax advisors in Agassi never pretended or held themselves out to be
solicitors. The issue was what solicitor-like activities were proscribed for non-solicitors.

At [43]-[44] the Court noted the parties' agreement that the Solicitors Act 1974 did not prohibit
unqualified persons performing "purely clerical or mechanical or mechanical activities” and
declared that there was no "statute or rule which prohibits an unqualified person from giving
legal advice". Tax advisors without practising certificates were entitled to act as solicitors in
almost all respects. In particular, they were entitled to be paid for any "administrative support
services ancillary to the conduct of litigation" short of the "formal steps required to be performed
by a solicitor".279

The broader view is associated with the Supreme Court of Victoria decision in Cornall v
Nagle, 280 where JD Philllips J considered the meaning of the cognate expression “to act or
practise as a solicitor”.281 His Honour made a lengthy review of authority before stating that an
unqualified person would “act or practice as a solicitor”,
(1) by doing something which, though not required to be done exclusively by a solicitor,
is usually done by a solicitor and by doing it in such a way as to justify the
reasonable inference that the person doing it is a solicitor. . . .

Section 22 provided that an "unqualified person" was one who had not been admitted as a
solicitor and did not have a practising certificate — a description which included the specialist tax
advisor.

278

At [36], approving a dictum of Pottter J in Piper Double Glazing Ltd v DC Contracts [1994] 1 WLR
777 at 786 (arbitration - representation by a claims consultant - successful party entitled to
consultant's expenses) and R (Factorgame Ltd) v Secretary of State for Transport, Local
Government and the Regions (No 8) [2003] QB 381 (litigation - legally represented party forensic accountant could provide ancillary services).

279

Sections 20 and 22 of the Solicitors Act 1974 were repealed by the Legal Services Act 2007
(UK), with effect from 1 January 2010. Section 20 now provides that "No unqualified person is to
act as a solicitor." Section 12 of the Legal Services Act 2007 describes an area of "reserved legal
activities" which is limited to qualified persons. The definition of this term in Schedule 2 includes
the preparation of trusts deeds under the sub-heading of "reserved instrument activities".

280

[1995] 2 VR 188.

281

As used in s90 the former Legal Profession Practice Act 1958 (Vic).
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(2) by doing something that is positively proscribed by the Act or by Rules of Court
unless done by a duly qualified legal practitioner. . . .
(3) by doing something which, in order that the public may be adequately protected, is
required to be done only by those who have the necessary training and experience
in law. . . .
Phillips J explicitly relied on the following test contained in the judgment of Cussen J in In re
Sanderson: Ex parte the Law Institute of Victoria, [1927] VLR 394 at 397.
What I do decide is that if a person does a thing usually done by a solicitor and does it in
such a way as to lead to the reasonable inference that he is a solicitor — if he combines
professing to be a solicitor with action usually taken by a solicitor — I think he then does
act as a solicitor.

Continuing in Cornall v Nagle, Phillips J said

I have now dealt with the test in Sanderson which applies to conduct which may be done
by a solicitor or another person. In such cases there will be no contravention of [the
engage in legal practice prohibition] on the part of the person doing the act unless it can
be said that the act was done in such circumstances as to lead to the reasonable
inference that that person was a solicitor. In contrast, I have said that there is no need
for such an inference when the conduct in question involves something which the law
requires to be done exclusively by a duly qualified practitioner. [emphasis added]

Cornall v Nagle has been followed in many Australian courts.282 "Acting as a solicitor" means
more than an individual performing tasks which only a solicitor can perform. The prohibition is
also attracted when an individual performs acts in circumstances which lead to the reasonable
inference that that individual is a solicitor.
Regardless of what an individual pretends to be, according to the Cornall v Nagle test, he or she
may attract the prohibition and act as a solicitor by doing what a solicitor usually does. An
accountant might “engage in legal practice” whilst at all times purporting to act as an
accountant. This is a significant alternative to the austere, ultra vires formulation in Agassi v

282

See, for example, Legal Profession Conduct Commission v Morcom [2016] SASFC 121 at [90][91]; Merika v Rathbone [2016] SASFC 95 at [41]; Australian Competition & Consumer
Commission v Murray (2002) 121 FCR 428; [2002] FCA 1252 at [92]; Legal Profession Conduct
Committee v Nagle [2005] VSC 35 at [63]-[65]; Legal Practice Board v Adams [2001] WASC 78
at [30]. The decision was critically reviewed before being endorsed in Felman v Law Institute of
Victoria [1998] 4 VR 324 at 349-352 per Kenny JA, Winneke P and Brooking JA agreeing. In
Agassi v Robinson (Inspector of Taxes) (No 2) [2006] 1 WLR 2126, the United Kingdom Court of
Appeal considered the Cornall v Nagle decision and said at [49] that "the approach adopted by
Phillips J to determining the meaning of ‘acting as a solicitor’ has never been adopted by our
courts."
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Robinson (Inspector of Taxes). An individual can be liable for more than performing an act
which only a solicitor can do, or pretending to be a solicitor.
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Several authorities have attempted to isolate the activities implied by Phillips J's Cornall v Nagle
formulation of "engage in legal practice" which are additional to the activities exclusively
reserved for legal practitioners. It is a difficult exercise. Kenny JA in Felman v Law Institute of
Victoria [1998] 4 VR 324 at 352 put the matter as follows, when discussing the lawyer-like
activities of a registered tax agent:283
In my opinion, the expression "engage in legal practice" . . . signifies "to carry on or
exercise the profession of law". Reference to the definitions of "engage" and "practice" in
the Oxford English Dictionary supports the view that this is the ordinary and natural
meaning of the expression. The carrying on of the profession of law is done by none
other than a "legal practitioner". Accordingly, in my view, the expression "engage in legal
practice" means "engage in legal practice as a legal practitioner", the italicized words
being implicit in the notion of legal practice.

With respect, the Cornall v Nagle formulation is a little circular. A pleonasm may result in the
absence of a demonstrated difference between a "legal practitioner" and what it is to "engage in
legal practice".
A different approach has been taken by courts in the United States of America when interpreting
prohibitions on the practise of law by unqualified persons. In the opinion of the Court in State v
Sperry,284 the meaning of the expression "the practise of law" should be directly informed by the
prohibition's consumer protection purpose.
Sperry was a decision of the Supreme Court of Florida. The Florida Bar sought to prevent Mr
Sperry from holding himself out to the public as a "Patent Attorney" whilst not being a member
of the Florida Bar. Specifically, Mr Sperry was to be prevented from advertising his ability to give
legal advice on the validity and enforcement of patents, together with the preparation of related
legal documents. As to "whether the giving of advice and counsel and performance of services
in legal matters for compensation constitute the practise of law", O'Connell J stated, "it is safe to
follow the rule",
that if the giving of such advice and the performance of such services affect important
rights of a person under the law, and if reasonable protection of the rights and property
of those advised and served requires the persons giving such advice possess legal skill
and knowledge of the law greater than that possessed by the average citizen, then the

283

Further discussed in text at n.41.

284

(1962) Fla. 140 So. 2d 587.
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giving of such advice and the performance of such services by one for another as a
course of conduct constitute the practise of law.285
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8.3 LIMITED APPLICATION OF THE NARROW VIEW
A diminished number of activities is now expressly prohibited to unqualified persons by the
Legal Profession Practice Acts. Few species of tax-related legal work are “positively proscribed”
for accountants. Notably, the Legal Profession Acts provide that only a party or a duly admitted
legal practitioner with a current practising certificate has a “right of audience” before courts in
relevant jurisdictions and can commence, carry on or defend a suit or other proceeding.286
The Legal Profession Act 2007 (SA) additionally includes “preparing an instrument creating or
transferring any right or interest in real or personal property” within the sense of “practising the
profession of law”. This is the only surviving enactment of a once-common provision in the
former Legal Profession Practice Acts which defined the protected exclusivity of legal

285

At [4], Roberts CJ, Thomas, Drew, and Thornal JJ concurring. O'Connell J preceded this
statement with a remark in the previous paragraph that
[M]any courts have attempted to set forth a broad definition of the practise of law. Being
of the view that such is nigh onto impossible and may injuriously affect the rights of
others not here involved, we will not attempt to do so here.

286

See the Uniform Law and the Legal Profession Practice Acts cited at n.1. The Legal Profession
Uniform Conduct (Barristers) Rules 2015 of New South Wales provide additional restrictions on
“the work of a barrister”, which is defined in rule 11 to consist of “appearing as an advocate”,
“preparing to appear as an advocate”, negotiating the compromise of a case, mediating or
arbitrating a case, “giving legal advice” and “preparing or advising on documents to be used by a
client”. Barristers performing this work must have practising certificates in the jurisdictions in
which they practise (rule 6), “not engage in another vocation” (rule 9) and adopt “the cab-rank
principle” not to refuse a brief without good reason (rule 17).
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practitioners’ employment.287 Preparation and variation of trust deeds is provided by statute to
be solicitors’ work in South Australia.288
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Apart from South Australia, the supply of trust deeds by non-lawyers appears to be unregulated
in Australia.

8.3.1 APPLICATION OF THE BROADER VIEW

Consistently with the Cornall v Nagle taxonomy, a person might trigger the “engage in legal
practice” prohibition in either of the following ways.
First, a person might “pretend to be”, or impersonate, a legal practitioner. Accountants
performing tax-related work normally do so in their character as accountants and not purporting
to be Australian legal practitioners. This possibility is of limited relevance.
Secondly, a person might “engage in legal practice”. This possibility raises the question of how
far the courts are prepared to extend law’s consumer protection rationale and protect the public
against persons lacking relevant qualifications. Should an accountant’s giving of legal advice or
preparing a legal document, without more, amount to a prohibited “engaging in legal practice”?
Australian authorities on the point are based in earlier forms of the “engage in legal practice”
prohibition enlarged by now-repealed words importing an extended meaning.

Simmons J in the Western Australia Supreme Court in Legal Practice Board v Computer
Accounting and Tax Pty Ltd289 found that an “engage in legal practice” prohibition was triggered
when a public accountant (and registered tax agent) sold a trust deed to a client as part of a
self-managed superannuation “product”.290

287

Now repealed prohibitions on engaging in legal practice in a defined sense were discussed in In
re Crowley (1899) 20 NSWLR 150 (discharge of mortgage); Law Society of New South Wales v
Ramalca Pty Ltd (t/a Flat Fee Conveyancing Service) (1988) 12 NSWLR 34 (land titles);
Barristers’ Board of Western Australia v Tranter Corporation Pty Ltd (contract of sale of land);
Barristers’ Board v Marbellup Nominees Ltd [1984] WAR 335 (superannuation and other trust
deeds) and Barristers’ Board of Western Australia v Palm Management Pty Ltd [1984] WAR 101
(incorporation of company).

288

Strangely, s13 of the Legal Profession Act 2007 (Tas), after prohibiting persons from “engaging in
legal practice when not entitled”, excludes “preparing an instrument, creating any estate or
interest in real or personal property if not done for fee or reward”.

289

(2007) 213 FLR 212; (2007) 35 WAR 59; [2007] WASC 184

290

The Legal Practice Board was ultimately unsuccessful as the prohibition was held not to apply to
a corporate defendant.
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The prohibition in Computer Accounting was contained in s-s123(1) of the now-repealed Legal
Practice Act 2003 (WA). Paragraph 4(b) of that Act provided that “[A] person engages in legal
practice if the person directly or indirectly— . . . (b) performs or carries out or is engaged in any
work in connection with the administration of law.” Paragraph 4(b) of the 2003 Act has no
counterpart in the now-applicable Legal Profession Act 2008 (WA). Under s-s123(3) of the
Legal Practice Act 2003 (WA) it was a defence to a charge under s-s123(1) that the person who
did the work was not directly or indirectly paid or remunerated or expected pay or remuneration.
Justice Simmons followed earlier the Western Australian decisions in Barristers’ Board v Palm
Management Pty Ltd291 and Barristers’ Board v Marbellup Nominees Pty Ltd292 and found that
the “use of a structure using a trust” was “work involved in the practice of law” within the scope
of an “engage in legal practice” prohibition. Each of the authorities applied the Legal
Practitioners Act 1893 (WA). The no-payment defence in s-s123(3) of the Legal Practice Act
2003 (WA) was found to be inapplicable in view of the plaintiff’s tax invoice and other elements
of the defendant’s case.293

Palm Management was concerned with a company which oversaw the preparation of a trust
deed to give effect to tax minimisation advice. Marbellup involved a business consultant who
prepared a unit trust deed with individual family trusts for the shareholders and staff members of
a former incorporated business.294 There was “sufficient similarity in the relevant language of
the two Acts”, his Honour found in Legal Practice Board v Computer Accounting and Tax, for
the decisions to be persuasive. 295 Simmons J did not examine the then-repealed, additional
references to legal practice in the 1893 legislation. General “prastice of law” reasoning in Palm
Management and Marbellup was quoted to fortify the conclusion that preparation of the trust
deeds in Computer Accounting and Tax was prohibited lawyer’s work.

291

[1984] WAR 101.

292

[1984] WAR 335.

293

See [201]-[204].

294

Both Barristers’ Board v Palm Management Pty Ltd [1984] WAR 101 and Barristers’ Board v
Marbellup Nominees Pty Ltd [1984] WAR 335 applied the following expanded prohibition in the
now-repealed Legal Practitioners Act 1893 (WA) s77:

295

(1) No person other than a certified practitioner shall directly or indirectly perform or
carry out or be engaged in any work in connection with the administration of law, or
draw or prepare any deed, instrument, or writing relating to or in any manner dealing
with or affecting real or personal estate or any interest therein or any proceedings at
law, civil or criminal, or in equity. [emphasis added]
i.e., the 1893 and the 2003 Acts: see [144].
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8.3.2 IS THE TAS ACT INCONSISTENT WITH THE LEGAL PROFESSION PRACTICE ACTS?
By application of s109 of the Australian constitution, the Legal Profession Practice Acts may
invalid to the extent that they purport to prohibit unqualified persons from engaging in an acts
which they have liberty to perform under Commonwealth legislation.
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The TAS Act is a Commonwealth Act which permits non-lawyers acting as tax agents to provide
"any service . . . that relates to:
(i)

ascertaining liabilities, obligations and entitlements of an entity . . . that arise . . .
under a taxation law;

(ii)

advising an entity about liabilities, obligations and entitlements of the entity . . .
that arise . . . under a taxation law; or;

(iii)

representing an entity in their dealings with the Commissioner.296

Trusts are not legal persons. The general law of Australia does not accord “entity” status to
trusts.297 Taxation law is different. The word “entity" is defined in ITAA97 s960-100 to include
both legal persons (like "a body corporate") and relations that are not legal persons (like "a
partnership", "a trust" and "any other body of persons").298

In the definition of “tax agent service” in TAS Act paragraph 90-5(1)(a), trusts are not
susceptible of and cannot possess the “liabilities, obligations or entitlements" to which the
paragraph refers. Only legal persons can be subject to or enjoy those “liabilities, obligations or
entitlements". This has a serious consequence. By reason of what the TAS Act definition of “tax
agent service” excludes, arguably the Act does not authorize tax agent services which relate to
trusts.

Limiting the “liabilities, obligations or entitlements" in paragraph 90-5(1)(a)TAS Act to the
liabilities of legal persons accords with the scheme of how the Income Tax Assessment Acts
apply to trusts and trust estates. No obligations are imposed on or entitlements are allowed to

296

See TAS Act s-ss90-5(1), 90-10(1) and 90-15(1). See comparable provisions relating to "customs
agents" in Pt X1 of the Customs Act 1901 (Com) and "migration agents" in Pt 3 of the Migration
Act 1958 (Com), discussed by Kenny JA in Felman v Law Institute of Victoria [1998] 4 VR 324 at
342-348.

297

See The Law of Trusts 5 edn WA Lee, M Bryan, J Glover, M Fullerton (Thomson Reuters,
looseleaf and online), (Ford & Lee), [1.6110].

298

The "Note" following ITAA97 s-s960-100 states that the "entity" definition "covers groups of legal
persons and other things, that in practice are treated as having a separate identity in the same
way as a legal person does." The ITAA36 s-s95(1) definition of "net income, in relation to a trust
estate" exemplifies how the words "trust estate" are used to refer to an entity with a separate
identity "in practise" rather than at law.

th
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"trusts" or "trust estates". Liabilities, obligations or entitlements are imposed on or allowed only
to trustees, beneficiaries, trust settlors and contributors to trusts. To the extent that trusts are
ever referred to independently of the legal persons who comprise them, trusts are reporting
entities for the purposes of ITAA36 s-95(1) and related provisions.299
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Many accountants are registered tax agents. Advising clients on their liabilities, obligations and
entitlements arising under taxation laws and representing clients before government bodies are
activities ordinarily conducted by persons engaged in legal practice.300 But there is an important
difference. The advice and representation of tax agents is limited to taxation law and is not
"legal advice" in a broader sense.
As Kenny JA put the matter in Felman v Law Institute of Victoria,301 "nothing in [the former
s251L of the Income Tax Assessment Act 1936] manifests an intention to regulate the legal
profession or legal practice in Victoria." Solicitors and counsel were expressly exempted from
tax agent requirements. 302 Accordingly, her Honour continued, "[T]he Commonwealth
Parliament would appear to have acted upon the assumption that"
a tax agent who gives advice as to income tax matters in his or her capacity as a tax
agent does not give what is ordinarily understood as legal advice, i.e., advice of the kind
properly given by a legal practitioner in his or her capacity as a legal practitioner. When
tax agents give advice on income tax matters in their capacity as tax agents they give
advice on the basis of their familiarity and experience with income tax matters, including
familiarity with the approach adopted by the Commissioner of Taxation and other
Commonwealth officers as to the administration of the income tax legislation, rulings and
guidelines. Tax agents do not ordinarily hold out their advice as being legal advice of the
kind sought from and given by legal practitioners. [emphasis added]

The US authority of State v Sperry decided that the "engage in legal practice" prohibition in that
case co-ordinated with legal policy imperatives on restricting the expertise which unqualified
persons should be permitted to "hold out" to the public. 303 Tax liabilities, obligations and

299

Such as Division 266 or 267 in Schedule 2F to the ITAA36 or Division 275 of the ITAA97.

300

See text at notes 16-21.

301

[1998] 4 VR 324 at 345

302

(The former) s-s251L of the ITAA36 provided that

(4) Subsection (1) shall not apply to any solicitor or counsel acting in the course of his
profession in the preparation of any objection or proceedings before a board, the Tribunal
or a court, or so acting in an advisory capacity either in connection with the preparation of
any income tax return or with any income tax matter.
303

(1962) Fla. 140 So. 2d 587, at 593-594.
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entitlements are legal matters. Accountants can permissibly charge their clients for related legal
advice and dealings with the Commissioner. However, this is as far as the TAS Act goes.
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Referring to Federal legislation empowering "patent attorneys" to prepare patent applications
and represent persons applying for patents, and to rules enabling non-lawyers to practice
before Federal courts and agencies, the Court in Sperry said at 594:
It may well be that this state may not prohibit any person from appearing and practising
law before a federal court or agency in this state, if he is licensed by the federal court or
agency, even though such person not be a member of the Bar in this state. But
appearing before such bodies is an entirely different thing from a person holding himself
out in this state as a person qualified to practise law before such federal bodies,
maintaining an office in this state for that practice, and doing in this state the many
things that are necessary to be done preparatory to the actual appearance before such
bodies.

The Court illustrated this analysis at 594 by reference to a restriction once common in the
jurisdictions of both the United States of America and Australia:
if a United States Court of Appeals conducts sessions in a state, attorneys from other
states, not licensed to practice in this state, could not be prohibited from arguing before
the court in this state, but they would not be permitted to establish an office and hold
themselves out as qualified to practice before the federal court unless they were first
admitted to the Bar of this state.

The sense of a patent attorney “holding-out” to the public in Sperry is wider than the sense of an
individual “pretending” to be a legal practitioner in either the Agassi or Cornall v Nagle
formulations. The patent attorney never pretended to be other than a patent attorney in the
place where he practised. What was held to be objectionable was that person’s represented
ability to deal with legal issues without being admitted to practice in that state. There is a distinct
correspondence with an Australian tax agent’s holding out an ability to supply legal structures
as part of tax representation and advice.
At the time that Computer Accounting was decided, provisions similar to those in the TAS Act
were contained in (the now-repealed) s251L of the Income Tax Assessment Act 1936 (Com).
One of the defendant’s arguments was that the sale of the superannuation product was
legitimate because s251L permitted registered tax agents to conduct and be paid for relevant
activities.304 Simmons J dismissed the contention. At [31]-[32], his Honour remarked in relation

304

Corresponding to the “tax agent service” activities referred to in the above extracted TAS s90-5
definition. The defendant said at [205]-[221] that she also relied on advice from an officer of the
ATO superannuation section, ATO Fact Sheet No 2059, an ATO booklet entitled “Role and
responsibilities of trustees” and a book entitled Self Managed Super Funds DIY Super. Simmons
J treated her reliance as immaterial. An ATO Decision Impact Statement dated 22 October 2007
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to s251L that “the direct relevance of this provision was not pressed by the respondents in
argument, in my view rightly so.”
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This provision, in my view, simply includes allowance for relief for registered tax agents
from the prohibition in the provision. It does not purport to provide relief for registered tax
agents or anyone else, from any other prohibition, whether under federal or state law,
including other prohibitions of the same conduct as that prohibited by s251L.
Still less does that provision authorise registered tax agents or any other person to
engage in any conduct, such that it might be contended Legal Practice Act, s13(3)(c)
applies.

The Administrative Appeals Tribunal decision in Sinclair and Commissioner of Taxation305 was
broadly consistent with the Western Australian Supreme Court decision in Computer
Accounting. Sinclair involved the disallowance of a tax deduction in a conveyancing transaction.
At [91]-[92], Deputy President Forgie considered the appropriate amount of an administrative
penalty. The taxpayer had not taken “reasonable care” concerning the availability of the
deduction, the Deputy President said, in not seeking advice from a lawyer and relying on an
accountant’s advice. Though the accountant “is a Fellow of the Tax Institute of Australia . . . he
could not give legal advice regarding the legal implications of the arrangements.”

8.4 CAN SUPPLY OF AN “OFF-THE-SHELF” TRUST DEED AMOUNT TO
UNAUTHORISED LEGAL PRACTICE?

A legal or accounting stationery shop’s sale of a commercially available trust deed does not
amount to legal practice on the part of the shopkeeper, as Simmons J said in Computer
Accounting at [175]. There may be little difference when a tax agent on-supplies a trust deed,
whether from a shop or an on-line supplier.
Attendance to the execution of a commercially available trust deed will not normally amount to
legal practice on the part of a tax agent. Attending to execution was only a "clerical function" in
his Honour's view. An unauthorised “transaction” must involve providing a “product” which is
“adapted to and suitable for the purpose for which the document had been sought from [the
service-provider]”.
Unauthorized legal practice requires something more than supply of or ministerial dealing with a
previously prepared trust deed. Possibly “engage in legal practice” prohibitions are attracted
noted the Computer Accounting finding, but did not advert to the relationship between s251L of
the Income Tax Assessment Act 1936 (Com) and the Legal Practice Act 2003 (WA).
305

[2010] AATA 902.
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when pre-prepared trust deeds are the subject of accountants’ combined business and taxation
law advices, or are customized to clients’ uses.
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In Samuels v American Legal Clinic,306 the owner of a typing service trading under the name of
the "American Legal Clinic" was alleged to have engaged in an unauthorized practice of law.
The defendant Ms Longley advertised her legal skill, advised clients on bankruptcy matters and
prepared bankruptcy forms through the use of proprietary software. Jerry A Funk, Bankruptcy
Judge, found that the unauthorized practice of law offence was established. His Honour noted
that the defendant
used the Matthew Bender computer software to prepare her bankruptcy forms. The
Court is familiar with this software, and knows that this software was designed for use by
attorneys, not laypersons. The software is designed to expedite the process of filling out
bankruptcy forms and schedules. For example, there are many places on these forms
that require the debtor's name and address. The attorney need only type in the debtor's
name and address once, and the computer will place it in every place required.
However, there are legal decisions that have to be made to use this software. For
example, the software cannot distinguish between exempt and non-exempt property.
The attorney must make this decision. As the expert witness on this subject testified at
the trial, the program has its limitations. It doesn't ask questions that it doesn't think are
relevant, but sometimes it's wrong. The attorney, when inputting the information into the
system, must tell it whether it is a secured or unsecured debt. It would require more
information than the average layperson would possess to complete the forms using the
software. Ms Longley is not an attorney and is in no way qualified to make these
decisions. By using the Matthew Bender software that was designed for use by
attorneys, the Court feels that Ms Longley is engaging in the unauthorised practice of
law.307 [emphasis in original]

Two related issues are whether the supply of a trust deeds by accountants is (1) incidental to
accountants' taxation services; and/or is (2) too difficult a legal matter to entrust to accountants.

306

(1994) Bkrtcy 176 BR 616.

307

See also In re Bachmann (1990) 113 Bkrtcy SD Fla 113 BR 799; and In the matter of Bradford
Arthur (1981) Bkrtcy Pennsylvania 15 BR 541 (supply of unauthorised legal services to the public
by advertising legal skill, advising debtors on bankruptcy law and "preparing legal documents").
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8.5 IS THE PROVISION OF TRUST DEEDS INCIDENTAL TO THE SUPPLY OF TAX
AGENT SERVICES?
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There is a view that taxation law practice is "mainly a matter of accounting". Core accountancy
skills of classification and measurement are said to be the skills required for the computation of
tax liabilities.308 Tax agents’ provision of trust deeds may be legitimated by the TAS Act and
immune from challenge under the Legal Profession Practice Acts if provision of trust deeds is
incidental to the supply of tax agent services.
Another view of taxation law practice regards it as a hybrid of law and accounting.309 Both law
and accountancy skills are required in tax practice. In addition to tax agents’ abilities to classify
and measure, interpretive skills of lawyers are needed to correlate transactions with the tax
base and identify what is assessable and what is not. Non-tax law issues commonly arise.
These are often definitional. Relationships with workers are an example. Are workers
employees or independent contractors, for the purposes of entitlements and tax? Issues may
relate to obligations and concern whether contracts with suppliers or customers are
enforceable. Trusts law questions may arise. Is a discretionary trustee empowered to enter a
business arrangement which has tax consequences? Is a trust which operates a shop entitled
to reduce its assessable income by making provision for the return of defective goods? Who in
trusts law terms is entitled to the fund? If tax law practice is a hybrid of law and accounting
regulated by the Legal Profession Practice Acts it is not legitimated by the TAS Act.

Advising on trusts law and providing trust deeds is an activity within the broader view of an
individual “engaging in legal practise” judicially applied and considered at State Supreme Court
and Court of Appeal level.310 The narrower view of “engaging in legal practice” which obtains in
South Australia arguably also extends to advising on trusts law and providing trust deeds.311

308

See Matthew A Melone, n.12, at 62, 79.

309

See Matthew A Melone, n.12, at 62, citing Re New York County Lawyers Association (1948 NY
App Div) 78 NYS 2d 209 at 218-219, where the New York Court of Appeals rejected the view that
tax law is "mainly a matter of accounting" and held that "regardless of specific tax knowledge an
accountant, does not have the orientation even in tax law to qualify as a tax lawyer."

310

See above a n. and Legal Practice Board v Computer Accounting and Tax Pty Ltd (2007) 213
FLR 212; (2007) 35 WAR 59; [2007] WASC 184 and Felman v Law Institute of Victoria (1998) 4
VR 324.

311

See Legal Practitioners Act 1981 (SA), s-s21(2): “. . . a person practises the profession of law, if
acting for fee or reward on behalf of some other person he or she—
(a) . . .
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At least 829,588 Australian trusts were known to the Commissioner of Taxation on 1 October
2015.312 Of that number, 647,440 trusts, or approximately 75 per cent, were discretionary in
form. A further 109,277 trusts (or approximately 10 per cent) were fixed unit or other fixed
trusts.313 The main source of income for 268,007 discretionary trusts was business activities and
trading, as distinct from investment or service-management activities.314
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Provision of a trust deed by a tax agent is more likely to be incidental to the provision of
business services than to any of the three “tax agent services” defined in of the TAS Act. The
supply of business structures is not a “tax agent service”. Only in a speculative sense could
providing a trust deed prior to its use amount to
ascertaining liabilities, obligations or entitlements of an entity that arise, or could arise,
under a taxation law.315

Whether the TAS Act validates tax agent provision of trust deeds (and the supply of related
advice) as incidental to the supply of tax agent services may depend on the scope of the activity
to be validated.
The TAS Act only authorizes persons not legally qualified to hold themselves out to the public
as entitled to engage in legal practice to the extent that the tax agent activity relates to
"liabilities, obligations or entitlements of [an] entity that arise, or could arise, under a taxation
law". Advice concerning trusts and the supply of trust deeds arguably goes beyond being

312

313

314

315

(b) prepares an instrument creating, transferring, assigning, modifying or extinguishing
any estate or interest in real or personal property; or
(c) . . .
(d) prepares any other instrument creating, transferring, assigning, modifying or
extinguishing any right, power or liability at law or in equity; or
(e) . . .
The latest data available. 1 October 2015 was the cut-off day for Trust Records in the ATO
Taxation Statistics 2014-15. Late-lodging trusts were excluded.
ATO Taxation Statistics 2014-15 indicate that the trust population comprised:
Discretionary trust (all income sources)
647,440
Deceased estate
50,274
Cash management unit trusts 538
Fixed unit trusts and other fixed trusts 109,277
Hybrid trusts
9,050
Special disability trusts
533
Refund of franking credits claimant
2,617
Other
4,332
829,588
See Taxation Statistics 2014-15, Table 26: Trust total business income, by trust size.

Or advising an entity thereon, or representing an entity in dealings with the Commissioner. See
the definition in TAS Act paragraph 90-5(1)(a), extracted above at n.2.
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merely incidental to advice on taxation laws. Advice on trusts and trust deeds equally relates to
business structure and liability limitation — “commercial or business” advice — for the giving of
which tax agents have no particular qualification or immunity.
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8.6 ARE TAX AGENTS COMPETENT TO PERFORM TRUSTS WORK WITHOUT LEGAL
EXPERTISE?

Mandating university-certified, legal competence is the first, and possibly the main rationale of
the Legal Profession Acts.316 The public is protected against persons charging fees for advice
on matters about which they do not have demonstrated competence. Significant legal
documents like trust deeds should only be supplied by persons who have a verified
understanding of the documents’ working and effect.
“Trust law” is not one of the courses comprising “Tertiary qualifications in accountancy”
requirements which most tax agents must successfully complete in order to be eligible for
registration as a tax agent.317 Obligatory courses in “commercial law” or “taxation law” do not
extend to trusts.

Australian Lawyers, by contrast, must demonstrate an understanding of “trust law” as a
condition of their eligibility to enter the legal profession. Significant uniformity on legal admission
requirements exists amongst the Australian jurisdictions. 318 Most states and territories have
adopted the words of the trust-law knowledge requirement proposed by the Consultative
Committee of State and Territory Admitting Authorities chaired by Mr Justice Priestly in its
Report on Practical Legal Training Requirements (February 1994).319 Trust law is one of the

316

Discussed above at n.

317

See TAS Act s20-5, referring to TAS Regs, reg 8 and Schedule 2, Part 2, Division 1 extracted
above at n. 1. Other tax agents qualify through being Australian lawyers.

318

See GE Dal Pont Lawyers’ Professional Responsibility (Thomson Reuters, 2015) at [2.10]. There
is no Australia-wide admission standard for certification of law-specific knowledge areas.
Speaking of the admission requirements, Linda Haller and Francesca Bartlett in “Views from
inside: a comparison of admission process in New South Wales and Victoria before and after the
Uniform Law” (2016) 42 Monash University Law Review 109 at 111 comment:
The national approach did not attract sufficient state support and so a “Uniform Law”
approach was substituted, to which only Victoria and New South Wales signed up.

319

Adopted in the NSW and Vic Legal Profession Uniform Admission Rules 2015, reg. 5, Schedule
1, item 8:
Trusts with particular reference to the types of trusts and the manner and form of their
creation and variation. The duties rights and powers of trustees should be included, as
should the consequences of breach of trust and the remedies available to, and respective
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“Priestly 11” legal subject areas about which candidates must demonstrate knowledge to qualify
for admission as a lawyer.
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Little is intuitive about trusts. Accountants and lawyers from civil law jurisdictions are often
mystified by a device. Trusts do not function according to ordinary business principles and are
largely not amenable to accounting standards.320 Instead, trusts are “institutions developed by
equity and cognisable by a court of equity”— relationships — not persons, not entities and not
collections of rights and obligations. 321 Property is held by “trustees” for the benefit of
“beneficiaries” pursuant to a medieval code with individuated moral overtones.322
Flexible rules govern both the attributes of trusts and the times when trusts may come into
existence. Trusts can hold “property” which did not exist when the trust was created. 323

rights of, beneficiaries . . . OR . . . [topics including] the elements of trust law . . . various
kinds of trusts; the rights duties and powers of trustees; the consequences of breach of
trust . . . equitable doctrines . . . (it is expected that about half the course will be devoted
to trusts).

Qld: Supreme Court (Admission) Rules 2004 regs 6, 9AA. (Undisclosed) subject guidelines for
legal training courses are approved by the Law Admissions Consultative Committee;

SA: Legal Practitioners Education and Admission Council Rules 2004 reg.2.1 and Appendix A [same as Uniform Admission Rules];
WA: Legal Profession Admission Rules 2009, reg.6, referring to subject guidelines in the Model
Admission Rules 2015 [same as Uniform Admission Rules];
ACT: Court Procedure Rules 2006 reg. 3695 - “equity (including trusts)”; and

NT: Legal Profession Admission Rules reg.4, Sched.3 - [same as Uniform Admission Rules].

320

In Statement of Accounting Concepts SAC 1 “Definition of the Reporting Entity published by the
Australian Accounting Research Foundation and the Accounting Standards Review Board”, para
[6] defines an “entity” as “any legal, administrative or fiduciary arrangement, organized structure
or other party (including a person) having the capacity to deploy scarce resources in order to
achieve objectives.” SAC 1 para [18] qualifies this. A “trustee” is not a para [6] economic entity if
the trustee’s “relationship with the trust does not extend beyond the normal responsibilities of a
trustee.” See www.aasb.gov.au/admin/file/content102/c3/SAC1_8-90_2001V.pdf
(11
August 2017). SAC 1 is inconsistent with the general law. Trustees have the legal capacity to
dispose of trust assets. Trusts have no legal personality.

321

See Jacobs Law of Trusts in Australia 8 edn JD Heydon and MJ Leeming (LexisNexis, Sydney,
2016) at [1-01].

322

Hence “unconscionability” — a “quaint, paternal apostrophe” which measures fairness and trust:
see J Glover Equity, Restitution & Fraud (LexisNexis, 2004) at [1.4].

323

See Ford & Lee, [42510]-[4.2630] on future property and trusts for value.

th
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“Beneficiaries” may include after-born people. 324 An enforceable class of beneficiaries may
comprise all persons in the world except at least one.325 “Trustees” may possess a wide power
(or discretion) to determine who should benefit from trust property, in what measure persons
should benefit and whether anyone should benefit at all.326 This last characteristic identifies the
“discretionary trust”. It is of particular relevance to Australia, given that some 75 per cent of
trusts known to the Commissioner are discretionary in form.327
Discretionary trusts are something of a misnomer. Powers of appointment are conferred on
“discretionary” trustees, annexed to vestigial trusts. 328 How much of the trust property to
distribute, to whom to distribute, or whether the trustee must distribute at all are matters
pertaining to the laws of powers rather than the law of trusts. The law takes a “hands off”
attitude to powers and discretions. Discretionary trustees’ powers to dispose of trust property
are lightly regulated.329 The subject is confusing. Extensive litigation and legal learning exist on
the point.330 Where discretionary trustees refuse to exercise their powers, there are few things
that courts can do.331
Property subject to discretionary trusts may indeed be “ownerless” prior to exercise of trustees’
powers to dispose of the property. For at no time does the trustee beneficially own the property.
Nor does anyone else own the property prior to exercise of the trustee’s discretion.
Discretionary trusts are a challenge to the revenue as well as to persons with expectations of
benefit from the device. No one is appropriately taxed on or entitled to the undistributed assets
of a discretionary trust — a situation which may go on for years. There is a limitation period or
“perpetuity period” applicable to discretionary trusts, based in the “rule against remoteness of
vesting”. Different states stipulate different periods. Trusts in Australia, discretionary trusts in
particular, are a conundrum and a jurisprudential anomaly.

324

See Ford & Lee, [5.3050] on unborn beneficiaries and corporations not yet in existence.

325

See Ford & Lee, [5.6570] on hybrid or intermediate powers.

326

See Ford & Lee, [1.270], [7.6910] – no one has a beneficial interest until the trustee so
determines.

327

See ATO Taxation Statistics 2013-14 referred to at n.46.

328

See The Law of Trusts 2 edn G Thomas and A Hudson (Oxford Univ Press, 2010) (Thomas
and Hudson), at [11.03]-[11.12].

329

See Ford & Lee at [12.14060]- [12.14930] and Moffat’s Trusts Law 6 edn Jonathan Garton with
G Moffat, G Bean and R Probert (Cambridge Univ Press, 2015) (Moffat), 529-557, citing Schmidt
v Rosewood Trust Ltd [2003] UKPC 26; [2003] 2 AC 709 and Pitt v Holt, Futter v Futter [2013]
UKSC 26; [2013] 2 AC 108.

330

See legal literature and authorities cited in Ford & Lee and Moffat at nn.61-62.

331

See Thomas and Hudson, Chapter 20.
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No other country in the world has as many trusts as Australia.332 Most comparable countries
and jurisdictions use simpler pass-through devices as small-business and investment vehicles.
But the number of Australian trusts has risen substantially in recent years and exceeds the
number of Australian companies.

8.7 CONCLUSION

There is no necessary inconsistency between the TAS Act and the Legal Profession Practice
Acts. The TAS Act does not authorize tax agents to act as lawyers and supply legal advice or
legal documents.
At the same time, the balance of Australian authority suggests that an unqualified person
“engages in legal practice” by offering advice on and/or supplying trust deeds The provision of
trusts advice and trust deeds to business clients is usually more than incidental to advising
businesses on taxation law liabilities. Trusts advice and the provision of trust deeds have wider
implications. Tax agents are not authorized by the TAS Act to re-organize the structures of
business enterprises and change the nature of liabilities owed to business creditors.
Tax agents who give paid advice to clients concerning trusts and/or who supply clients with trust
deeds potentially commit the state or territory offence of engaging in legal practice when not
entitled to engage in legal practice.333 The consumer protection rationale of the Legal Profession
Practice Acts requires a finding to this effect. Unqualified persons should possibly be denied the
right to hold themselves out as fit to advise the public about trusts or to provide trust deeds.

332

New Zealand is almost an exception to this statement. Whilst having a smaller number of trusts in
total, New Zealand has a greater number of trusts per head of population. See

333

Unless otherwise exempted. See offences under state or territory Legal Profession Acts listed at
note 6.
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9 PRACTITIONER PERSPECTIVES
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Using depth interviews with ten industry practitioners (tax/accounting and legal experts) in
Melbourne, Sydney, Brisbane and Canberra, the purpose of this phase of the project was to
explore the behaviours and attitudes surrounding the use of trusts with a particular focus on any
taxpayer/industry practices which may facilitate tax avoidance strategies.
The key findings from the data are as follows:
•

•

•

•

Motivation for using trusts
a. Trusts provide flexibility in terms of structuring businesses and tax affairs when
compared to establishing companies or partnerships.
b. Trusts are viewed as useful vehicles for asset protection and estate planning
since legal ownership and beneficial ownership are separated.
Complexity of the current system
a. There was consensus amongst participants about the complexity of the current
system, but they did not advocate for substantial reform.
b. The participants identified several legal complexities, with the major one
pertaining to the separation of distributable income (income according to trust law
principles) and net income of the trust (income according to taxation laws).
Tax avoidance
a. Most participants argued that extreme cases of tax avoidance were rare, typically
suggesting that practitioners who dealt with explicit avoidance schemes were at
the “smaller end of town”.
b. Participants generally held the view that the ATO currently has sufficient powers
under Part IVA of the ITAA 1936 to prosecute ‘egregious cases’ of tax avoidance
through the use of trusts.
c. Most if not all high net worth and wealthy groups utilise multiple trusts and
companies within their structures. In many cases it was suggested that one of the
aims is to reduce the effective tax rate to the corporate rate of 30%.
Participants’ suggestions for reform
a. A withholding tax regime similar to that in place for salary and wage earners.
b. Taxing the trust/trustee as an entity, and maintaining the current flowthrough
features of trusts.
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The key observations from these findings are:
•
•
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•

Without some form of regulatory oversight of trusts and/or trust deeds, further
complications are likely to arise in terms of their administration.
It was suggested that one of the motivations for using trusts is to reduce the effective tax
rate to the corporate rate of 30%.
In the context of a self-declaration taxation system, trusts appear to provide taxpayers
with enormous flexibility with limited statutory oversight and accountability.

9.1 PRACTITIONER INTERVIEWS

The purpose of undertaking qualitative research in this project was to delve more deeply into
the behaviours and attitudes surrounding the use of trusts with a particular focus on any
industry practices which may facilitate tax avoidance strategies. We also explored perceptions
of the current legal issues in relation to the taxation of trusts, motivations for using trusts,
whether attitudes toward the use of trusts have changed and any compliance or administrative
issues associated with the use of trusts.
Using depth interviews, primarily with industry practitioners (tax/accounting and legal experts),
this phase of the project aimed to uncover elements of taxpayer and tax advisor behaviours to
provide more nuanced insight into the issues relating to the taxation of trusts as well as to
potentially explain some of the results from our quantitative analysis. That is, these interviews
provide a practical and finer grained insight with which to interpret the overall findings in this
project.

9.2 METHOD

Depth interviews of between one and one and a half hours were conducted with ten
participants, primarily accounting or legal practitioners that specialised in the area of trusts, from
Melbourne, Sydney, Brisbane and Canberra. At least two members of the research team, and
sometimes three, were present at each interview. Interviews were conducted either face-toface, by phone or via Skype. Prior to undertaking these interviews, ethics approval was received
from RMIT’s Business College Human Ethics Advisory Committee. To enhance the
trustworthiness of the data, participants were assured of confidentiality in the participant
information and consent form. A copy of the interview guide is in Appendix E.
In relation to the key topic areas, the interviews sought to elicit information and insight into tax
avoidance behaviours on the part of taxpayers as well as the role of tax advisors in facilitating
this behaviour. In addition to the areas of interest outlined in the introduction, the questions
focused on the three key areas for this project: trust income mismatch, complex distributions
and lodgment/compliance issues. It should be noted that in these interviews, the focus was on
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discretionary trusts, especially those that involve high net wealth individuals. We did not
canvass issues pertaining to fixed trusts and managed investment trusts.
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A semi-structured interview guide consisting of open ended questions was used; however we
also pursued related topics and issues that arose during the course of the interview as well as
modifying our guide as the interviews progressed, based on responses received. Data
collection was concluded once it was deemed that no new information was emerging. The
interviews were audio recorded, with the participants’ permission, and transcribed verbatim. The
transcription of these interviews was undertaken by a professional services firm, subject to a
confidentiality agreement. All interview data has been de-identified and stored securely. In total
the interviews generated approximately nine hours of audio recordings resulting in 153 pages of
single spaced transcripts.
Analysis of the data was an iterative process. Each interview was reviewed and discussed by
the researchers prior to undertaking the following interview. This allowed us to reflect on the
responses, review the appropriateness of our questions and identify additional questions or
issues to address with the next participant. The final data set was analysed by two members of
the research team using thematic analysis aided by the use of NVivo, a qualitative analysis
software package. Thematic analysis is generally defined as the method through which patterns
can be identified and analysed in qualitative data334. This process involved initial coding of each
interview, undertaking comparisons across interviews and then identifying the emerging themes
to get a deep and rich understanding of the use of trusts, the complexity of the current system,
tax avoidance behaviours and associated issues in relation to the taxation of trusts.

9.3 FINDINGS

The key findings from the data are organised under the following areas:

• Motivation for using trusts
• Complexity of the current system
• Tax avoidance
• Participants’ observations about reform
The findings are based on the views of our participants with analysis added by the research
team where relevant. To illustrate key points, we have included verbatim comments from a
range of participants. However, to preserve confidentiality, participants are only identified by
number. Our analysis of these findings and associated implications are outlined in section 8.4.

334

Braun, V and Clarke, V. (2006) Using thematic analysis in psychology. Qualitative Research in Psychology, 3(2),
pp. 77-101.
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9.3.1 MOTIVATION FOR USING TRUSTS
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Our participants conveyed that trusts were viewed favourably by their clients, however a couple
of advisors suggested that this structure was more popular in Victoria and South Australia
compared to Queensland and New South Wales. There was agreement among our participants
that, in most cases, it is the advisor who recommends the use of trusts in group structures.
Given the complexity of the law in this area, individuals are more likely to seek advice on the
appropriate vehicle for their needs as opposed to approaching advisors with a specific request
to set up structures that include trusts.
Several reasons were provided as to why trusts are widely used in Australia but the general
consensus was that the primary drivers related to flexibility and asset protection, as will be
outlined in the following sections. Two participants articulated the key benefits of a discretionary
trust to clients as follows:
“They’re absolutely regarded favourably, because of a couple of advantages that
they have. One is that they do allow, to some extent, for flowthrough of taxation
consequences to beneficiaries. So they have an advantage over a company in that
way. They are eligible for the capital gains tax discount. That is an advantage
where capital appreciating assets are being held. They allow for the separation of
legal and beneficial ownership and indeed, in a sense, they allow for one entity to
have the legal ownership, but for there to be no definite beneficial ownership in the
case of a discretionary trust. That is incredibly powerful from what’s broadly referred
to as asset protection. I don’t necessarily agree that that’s the right term to use, but
from an asset protection point of view, to use that term, that is an incredibly powerful
benefit.” (Participant 3)

“Yeah, you might have good commercial reasons to allocate income particular ways
and companies don’t quite allow you the flexibility to do that but trusts do and there’s
not really another vehicle around that allows you that flexibility. And obviously, from
an investment management perspective, almost the whole industry is underpinned
by the use of trusts for that flexibility.” (Participant 1)

9.3.1.1 F LEXIBILITY

Trusts are viewed as providing more flexibility as a legal structure than any other entity (e.g., a
company or partnership). This perception stems from the ability to create and, if permitted by
the deed, modify the trust deed as circumstances change. For example, in other structures such
as companies or partnerships the shareholders and partners are pre-defined and a formal
record of these entities is maintained. In the context of a trust however, there is no requirement
that the trust deed be registered or formalised in any way. Hence from a tax administration
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viewpoint, tracing trust beneficiaries can be difficult. The trust deed for instance can even define
what constitutes the income of the trust estate (commonly referred to as distributable income by
the ATO, and hereafter in this section). As one participant stated:
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“The rules of equity are a little more forgiving and a little more malleable, so I can
have a deed for some things that I may not be able to do in a company.” (Participant
3)

This unique feature of trusts, as facilitated by the trust deed, poses a number of legal and
compliance challenges which are discussed later in the findings. A related advantage is
perceived to be the lack of regulation, as expressed in the following comment:
“They don’t have to be audited, they're not regulated, you don’t have to disclose
anything, so they're quite useful.” (Participant 10)

Trusts also are seen to provide flexibility in structuring financial affairs since certain types of
income can flow through a trust, such as dividends and capital gains, and can be specifically
directed to beneficiaries. This allows the beneficiaries to access tax concessions that would not
be available to them had the transaction transpired though other entities, such as a company.
This flowthrough feature is particularly attractive to those who establish trading trusts (where an
active business is carried on by the trustee) as capital gains can flow through to beneficiaries
who can access the 50% discount, whereas a corporate beneficiary would be taxed on the
whole amount of the capital gains.
9.3.1.2 A SSET PROTECTION

Trusts are viewed as useful vehicles for succession and estate planning since legal ownership
and beneficial ownership are separated. The characteristics of trusts where neither the trustee
nor the beneficiary/s owns the property means that high net wealth individuals can control how
their wealth is managed over long periods of time, even after death. Several participants
commented on the desire of some of their clients to ‘rule from the grave’.
Similarly, trusts are useful asset protection vehicles in the unfortunate circumstance of fractured
family relationships or marriage breakdowns where assets can be preserved for future
generations. In addition, this separation between legal and beneficial ownership is attractive to
international investors since it is more difficult for creditors to foreclose on assets that are held
in trust. This particular feature of trust law however may pose problems for Australia’s
compliance with international agreements such as FATF and FATCA. Compliance with these
agreements and implications for trusts are discussed in Chapter 6.
Finally, the majority of participants conceded that the disparity between the top marginal tax rate
(47%) and the company tax rate is a significant motivator for the use of trusts. For those
taxpayers who have sufficient wealth and/or income that may be subject to the top marginal tax
rate, there is an incentive to set up structures that involve companies and trusts so as to be able
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to accumulate (and in some circumstances distribute income) wealth at a lower tax rate of 30
cents on the dollar. This benefit could become a more powerful motivation if the corporate tax
rate is lowered, as proposed by the current Federal Government in the 2016 budget.
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9.3.2 COMPLEXITY OF THE CURRENT REGIME OF TAXATION OF TRUSTS
There was a high level of consensus regarding the complexity of the current system of taxing
trusts in Australia, with some participants describing the system as ‘horribly’ or ‘insanely’
complex. Part of this complexity was attributed to the need for a sophisticated understanding of
the interaction between trust laws (Law of Equity) and taxation laws. Some of our participants
expressed the opinion that ‘the small end of town’, that is smaller legal or accounting practices,
simply did not have a full grasp of the complexities involved and that this resulted in advice that
would at times be potentially non-compliant. In terms of applying the principles of the current
system, one participant commented:
“I’m not sure anyone would have any hope of applying them properly unless you
look at them day in, day out, like we might.” (Participant 1)

The complexity of the current system has led to a lack of understanding around trusts and
particularly trust deeds by many clients and advisors, as discussed in the next section.
9.3.2.1 T HE T RUST D EED AND L EGAL ISSUES

The following comment illustrates some of the common difficulties that stem directly from the
trust deed:
“…we sometimes get put in a situation where either because the client assumes
that all trust deeds are the same, which they’re not, or my colleagues in the
profession, whether within or without [company name], assume that all trust
deeds are the same. What happens is we get put in a position where somebody
has been operating a trust sometimes and we come along and we look and go,
‘Hang on. You can’t do that. You say you’ve been distributing to Mr X. Mr X
isn’t actually eligible to be a beneficiary’ or, ‘You’ve been using this approach to
the calculation of income of the trust estate but that’s not actually what the deed
says. And yes the trustee can vary that by written declaration but where’s your
written declaration?’ Because of the variability, it requires an understanding that
they vary and that those variations are important.” (Participant 3)

In general, our participants indicated the following areas, in relation to the trust deed, as being
problematic:
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They vary from trust to trust and are not a standard document (as some practitioners
seem to treat them).

•

Deeds are by default self-executing and require certain actions to be taken by the
trustee, such as for instance, creating a sub-trust after the year-end resolutions to make
payments to beneficiaries that have been made presently entitled.
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•

•

In many cases trust deeds are set up by accountants rather than lawyers. This poses a
significant risk to clients and also raises questions about whether accountants should be
providing legal advice (this issue is discussed in more detail in section 8).

•

Trust deeds are often are not stored by clients and hence cannot be retrieved, which
makes it impossible to appropriately administer a trust.

Regarding the last point, one of our participants (9) described a practice undertaken in their
organisation which involves submitting the trust deed with the trust tax return. This participant
explained this practice as way of proactively providing evidence to the ATO that the trust deed
has been appropriately administered.
The preceding discussion highlights only some of the challenges that taxpayers and their
advisors face in complying with the taxation of trusts due to the complexity of the current
system. In addition, there are specific legal and process issues that arise from this complexity
as well as the nature of the trust deed. The centrality of the trust deed as an instrument which
dictates the operation of a trust was apparent from the data. The trust deed is central to:
•

Defining income, such that it may be “anything” that the deed declares it to be.
Giving the trustee the power to determine amongst other things what constitutes
income of the trust estate. The discretion to decide which beneficiaries will receive
entitlements from the trust.

•

As previously alluded to, the trust deed varies considerably from trust to trust and
yet it is not regulated in any way.

It is important to note that despite the centrality of the trust deed to the taxation of trusts there is
no requirement in Australia that the deed be registered or recorded/formalised in any way. The
trust deed in its current state therefore adds a layer of complexity to the taxation of trusts by
being a flexible instrument which is opaque and provides little accountability to any of the
stakeholders involved, including the beneficiaries of the trust and the ATO.
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9.3.2.2 C OMPLEXITIES ARISING FROM D IVISION 6 OF THE I NCOME T AX A SSESSMENT A CT
1936
The flexibility afforded by the trust deed in defining and redefining income gives rise to both
natural and contrived/artificial income mismatches. When coupled with the proportionate
approach (see s97 of ITAA36) confirmed in FCT v Bamford (2010) 240 CLR 481, this can lead
to outcomes where the economic benefits do not follow the tax outcomes. This results in
situations where the entity that bears the tax liability is not the same as the entity that receives
the benefit of the income.
A number of participants suggested that natural differences between the income and
distributable income can occur because of timing issues including accounting differences such
as Division 40 capital allowances and Division 43 capital works deductions, franking credits and
capital gains discount. However, artificial differences also can be created, for instance, by
recognising internally generated goodwill, including such amounts as distributable income and
then distributing such amounts to beneficiaries who are tax preferred entities or companies that
have prior year losses which can be used to absorb the trust distributions. A recent Australian
Tax Office taxpayer alert, TA 2016/12– Trust income reduction arrangements, sets out other
examples where distributable income is manipulated such that the tax outcome is attributed to
the tax preferred entity, whereas the economic benefit flows to another beneficiary of the trust
as a non-assessable amount.
While our participants made it clear that they did not advise their clients to take up such
practices, they claimed that some practitioners did engage in these deliberate income mismatch
schemes. However, the participants were of the opinion that egregious cases where
distributable income was artificially manipulated for the purpose of tax avoidance were rare in
their experience.
9.3.2.3 P RESENT ENTITLEMENTS AND UNPAID PRESENT ENTITLEMENTS

Most participants did not see the notion of present entitlement as a fundamental problem, but
did identify some associated issues, as the following comment demonstrates:
“I think we just need a more certain way of creating that deflection to a taxpayer.
The idea about present entitlement - and the reason why we had all this uncertainty
and complexity, and people sort of go ‘oh, what's going on?’ - about whether it's
streaming, whether it's how we deal with capital gains and how we deal with the
intersection with division (7) - so I mean I think it comes down to there just needs to
be a way. I think we can do it, of properly deciding who's going to be taxed on it. The
sort of proxy of using present entitlement to economic gains in a trust sense I think
probably has to go. It just doesn't seem to work all that well.” (Participant 5).

Further, it was acknowledged that the current system does allow for the practice of entitlements
that remain unpaid, raising issues in relation to reimbursement arrangements (s 100A ITAA
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1936), untaxed amounts distributed to beneficiaries (section 99 A, B and C), as well as Division
7A loans where the unpaid present entitlements are made to companies. In the context of
trading trusts, this is particularly problematic since such entities prefer to retain amounts (i.e.
have unpaid present entitlements) to grow or sustain the business. As one participant
commented:
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“But the issue with the reinvestment of profits of the business back into the
business, and the tax rate that applies. In essence you’ve got two choices. You can
distribute eventually to ultimate beneficiaries that are individuals, in which case they
pay tax at up to 49% and you reinvest down to 51 cents in the dollar back in the
business. Or they distribute to a corporate beneficiary, the ultimate beneficiary of
the company, and you pay tax at 30% and you reinvest in the business 70 cents in
the dollar but then you start running into Division 7A and then dividends and all sorts
of stuff.” (Participant 3)

Some participants did discuss whether the concept of present entitlement should be revamped.
Alternatives to the current notion of present entitlement would need to consider the taxation
trigger which would result in more reasonable outcomes. For example, if the amount paid, as
opposed to the entitlement, was taxed, would this lead to more reasonable outcomes? Given a)
the complexities and the centrality as well as flexibility of the trust deed, and b) the proportional
approach and the opportunities to create income mismatches, looking at the concept of present
entitlement in isolation may be a futile exercise. In Chapter 7 we provide a detailed comparison
of the taxing trigger and the present entitlement equivalent across other comparable
jurisdictions.
In relation to unpaid present entitlements, it was noted that there is a general lack of
understanding amongst taxpayers about the consequences of this. Further, the participants
were of the view that many trusts wished to retain the funds to reinvest in business being
operated through the trust, and this was somewhat problematic, as indicated by the following
comments:
“A trust is not a holding vehicle so you've got surplus profits at the end of the year,
you've got to do something with them, you've got to dump them somewhere. The
problem is if the trust still wants them. What that suggests to me is the trust is not
an appropriate structure.” (Participant 9)
“It’s difficult for trusts that are running an active business and want to retain cash to
grow the business and you’ll hear a lot of people argue about that. My view’s a bit
different; if you want to use a trust, you know you’ve got to pass out your income.
There’s no point in whinging about it afterwards when you don’t like the outcome
because you’ve chosen a particular structure; use a company. You know what I
mean? Like, you can’t have your cake and eat as well.” (Participant 1)
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Such entitlements might also constitute a Division 7A loan where the unpaid present
entitlements are made to corporate beneficiaries. Several participants noted that the practice of
giving unpaid present entitlements to corporations has reduced following the release of PS LA
2010/4 which made it clear that the tax office views unpaid present entitlements to corporations
as a breach of Division 7A under certain circumstances.
9.3.2.4 S TREAMING RULES

Participants argued that the current streaming rules were exceptionally complex and that it was
difficult to interpret and apply these laws in practice as highlighted in the following comment:
“I was involved in some of the consultations, so I can’t say that they’re too horrible.
But there’s some difficulties where they’re obviously very hard to apply in practice.
And I think you do have the spot, I might call the smaller end of town, trying to
apply some of these principles to the trusts they deal with and it’s just so horribly
complicated.” (Participant 1)

There was also mention of the fact that these rules allow preferential treatment for certain
classes of income, namely capital gains and dividends, but do not allow beneficiaries to be
specifically entitled to other classes of income.
“I think what I see as predominantly a bit of an issue is probably post Bamford when
the High Court said, well what you end up here is this blended cocktail of income
and it effectively doesn't retain its character. So I’ve got this mismatch where a trust
deed might permit me to stream a certain class of income to you and the tax
implications don't follow that unless I happen to be in the two relevant classes of
income dividends or capital gains.” (Participant 4)

9.3.2.5 P ROCESS ISSUES

Most participants identified complexities that exist in the process of administering and complying
with trust taxation laws. The two most frequently mentioned issues were:
•

The requirement to pass trustee resolutions by 30th of June: Almost all participants
argued that the need to have resolutions passed for distributions to beneficiaries by this
date was not in line with reporting requirement for other entities. There are practical
difficulties such as having a complete set of accounts by 30th of June in order to make
decisions about distributions. One participant overcame this issue by asking their clients
to pass resolutions which described the proportional allocation to beneficiaries rather
than the amounts of the distributions. The consequence of not making resolutions by the
due date is that the trustee may be deemed not to have made any distributions in the
relevant income year and hence be forced to pay the penalty rate of tax on all trust
income.
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Unpaid present entitlements to corporate beneficiaries which are now covered by TR
2010/3 and PS LA 2010/4 and the seven-year grace period: The primary concern of
participants was that the amounts of unpaid present entitlements (which may have been
subsequently invested or otherwise expended by the trust) may or may not exist within
the trust for these amounts to be paid to the corporate beneficiaries following the end of
the seven-year grace period allowed for in PS LA 2010/4335. This however highlights a
primary problem with the concept of unpaid present entitlements and the complications
that it creates when trading trusts choose to retain funds instead of paying out the
amounts to beneficiaries.
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•

9.3.3 TAX AVOIDANCE – ATTITUDES AND BEHAVIOURS

While the participants did not articulate specific examples of tax avoidance that they had
encountered in their professional work, they did point to several pertinent issues affecting
attitudes and behaviours in relation to tax avoidance. Given that the key concern of the ATO is
the separation of economic benefits from tax outcomes in relation to discretionary trusts in
general and closely held trusts in particular, the discussion with participants in relation to tax
avoidance focused on this issue.
9.3.3.1 A TTITUDES TOWARDS THE USE OF TRUSTS FOR TAX AVOIDANCE

Participants generally commented that egregious tax behaviour will always exist, or as one
participant (5) put it ‘mischief at the margins’, but they did not subscribe to the notion that trusts
are a vehicle that is particularly conducive to tax avoidance behaviours/schemes. Some
participants argued that tax avoidance schemes were entirely a function of the risk appetites of
the individual or groups, and their advisors, which engage in such schemes. There was in
general an attempt on the part of the participants to stress that the use of trusts was part of
legitimate tax planning and that tax avoidance was not the primary intent. There also appeared
to be one explicit attempt to deflect attention away from trusts being a specific problem area in
relation to tax avoidance by pointing to other, broader tax avoidance issues. This view is
illustrated by the following comment:
“I think if people want to avoid tax, I don't think they necessarily need a trust to do
so. I think you'll find the tax gap will – if we ever see that the, I guess, the analysis,

335

The ATO subsequently has released PCG 2017/13 Division 7A – “Unpaid present entitlements under subtrust arrangements maturing in the 2017 or 2018 income years" which provides practical guidance on how the
sub-trust arrangement should be dealt with, particularly in relation to the interest only loans to the main trust.
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most of the tax gap, if you like, is going to come from the cash economy and the
sharing economy, maybe now these days et cetera, and illegal activities and a
whole raft of things. I think not much has been made to do about trusts.” (Participant
4)
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In relation to the role of the client-advisor relationship and tax avoidance, several participants
indicated that advisors, particularly at the ‘smaller end of town’ were under pressure from their
clients. In essence these practitioners, it was argued, had to come up with strategies for tax
minimisation to maintain client satisfaction and business. Conversely, and potentially
controversially, one participant suggested that the ‘Big 4’ accounting firms have a greater risk
appetite and were more likely to test the boundaries of Part IVA since they have both the legal
and monetary resources to develop and defend tax avoidance schemes. The following
comment demonstrates how one advisor differentiates their role from that of a counterpart in a
‘Big 4’ firm:
“My view is that our role as tax advisors is to basically help clients with their
commercial ventures and to manage tax around the periphery, you know? So if a
client wants to run a business then we should be making sure that they're focusing
on generating profits and getting employment and the tax is managed efficiently, it's
not driving the transaction. Whereas the big four sort of sit down and have long
sessions about what smarter tax ideas can we go and tell the clients. We don’t do
that, we sort of say well how can we help clients manage their business and how
can we make sure that tax is not a frustration.” (Participant 10)

According to our participants, however, in general, the driving force for tax avoidance schemes
was attributed to a relatively small number of advisors as illustrated in the following comment:
“So look I actually think that a lot of this stuff still is at the edges. It's at the edges
where you have - and it's driven by advisors, there's no question about it. People
always try to save money on tax. There's just less opportunities now to do it.
Because there's less opportunities, the sort of things you see tend to be a lot more
extreme…” (Participant 5)

Participants were forthcoming in mentioning that most, if not all private groups and/or high net
wealth individuals’ groups would have structures that contain multiple trusts and companies.
They were however also of the opinion that most of these structures were driven by
business/financial considerations, particularly in relation to the flexibility and asset protection
benefits mentioned earlier, not primarily by tax planning considerations. This presents particular
challenges for the ATO since they would have to prove ‘dominant purpose’ in any investigation
that might be undertaken under Part IVA of ITAA 1936.

Interestingly the divergent definitions of income, i.e. distributable income and net income, were
not seen as a factor contributing to tax avoidance but rather as a fundamental feature of the
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taxation of trusts. That is, participants did not see the divergent income definitions as a problem
in itself. They attributed tax avoidance to the risk appetite of individuals who engaged in
artificially contriving income mismatches in order to gain a tax advantage. It is however worth
noting that, despite this view expressed by our participants, the fact remains that artificially
contrived or otherwise, income mismatches are only possible in the context of trusts and, but for
the law which allows two parallel definitions of income, such arbitrage opportunities would not
exist.
9.3.3.2 A TTITUDES TOWARDS TAX RATES ACHIEVED THROUGH THE USE OF TRUSTS
Some participants expressed the view that tax authorities should not be too concerned as long
as someone was held responsible for paying tax on trust income. This was associated with the
perspective that as long as at least the corporate tax rate was being applied to income, there
should be no concerns on the part of the tax authorities. Essentially this was seen as playing by
the rules. Similarly, some participants held the view that the top marginal rate for individuals
(47%) was too high and that parity between the corporate tax rate and the top marginal rate
should be achieved. Conversely, some participants argued that fulfilling one’s tax obligation is
what they viewed as the cost of living in a civilised society:
“Like, there's lots of taxpayers that come up to me and say I don’t want to pay any
tax, so I sort of say, well neither do I. But, you know, you want to live in this
beautiful country, you want your kids to go to nice schools, you want roads that don’t
have holes in them, then someone's got to pay the bills. So either just put up or
shut up, or go somewhere else.” (Participant 10)

While the use of trusts may or may not expressly result in tax avoidance, our participants did
suggest that the use of multiple trusts and corporate beneficiaries in private group structures did
result in tax being capped at 30%. In relation to effective tax rates, one participant commented:
“So yeah it’s hard to say what your average taxes are but you tend to bring
everyone to 30% and then you’ve got to look at their disposable income, if they need
more, they’ve got to pay more. But I do hear of arrangements where people are still
trying to place private cash into company’s tax, corporate tax rate and still use those
cash for personal living. Whereas my approach is well if you’re using it for personal
living you should be paying income tax at a personal level and anything that’s
surplus can go into a corporate because you’re not going to draw upon it.”
(Participant 6)

Essentially, this results in the effective top marginal tax rate for high net wealth individuals (or
any other group that uses discretionary trusts) being 30% rather than the 47% rate which would
be applied in the absence of the trust within the structure.
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9.3.3.3 P ERCEPTIONS OF CURRENT ANTI - AVOIDANCE PROVISIONS
All practitioner participants argued that the current laws and provisions were strong enough to
both dissuade potential tax avoidance as well as allowing for the successful investigation of
cases of artificial manipulation of distributable income to create income mismatches.
Specifically, it was suggested that the ATO has sufficient powers under Part IVA of ITAA 1936
to challenge artificially contrived trust arrangements designed to avoid tax. The participants
argued that the ATO simply needed to better target certain avoidance behaviours and not
tarnish all trusts as vehicles of tax avoidance.
Practitioners also pointed out that recent (2012) changes to the trust tax returns make it easier
for the ATO to identify differences in distributable income (label 53A) versus net income (label
26). Some participants indicated that they were cautious of the overarching nature of the
provisions in Part IVA and did not wish to provide advice which could result in lengthy court
cases.

9.3.4 PARTICIPANTS’ OBSERVATIONS ABOUT REFORM

While recommendations for reform are outside the scope of this report, several options for
reform in both a macro and micro sense were discussed by the participants. In general
however, there was little appetite for broad based changes to the taxation of trusts. Despite their
comments and criticism regarding the complexity of the current system, the majority of
participants were hesitant about change. Some even joked that the complexity was
advantageous to them from a business perspective. However, the most frequently mentioned
suggestions made by participants were as follows:
•

Move towards an entity taxation system where tax is paid by the trustee. The
flowthrough feature of trusts would be maintained such that beneficiaries would receive
credits for tax paid at the trustee level. This suggestion would essentially align the
taxation of trusts more closely with the taxation of companies.

•

Implement a withholding tax regime for trusts. The suggestion was to again tax the
trustee on all income of the trust and have the trustee remit this to the ATO. The
beneficiaries would receive the after tax distributions from the trust and be given a tax
offset for the tax paid at the trustee level. This is essentially similar to the current
treatment of salary and wage earners.

•

The ATO could provide a ‘safe harbour’ definition of distributable income. This
suggestion would result in reducing the flexibility in what constitutes income of the trust
estate. By providing a clearer boundary around this definition, the ATO could potentially
better divert/direct resources to investigate cases where the schemes ignore the ‘safe
harbour’ definition of income.
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Allow trading trusts to reinvest profits at 30 cents in the dollar. This option would allow
trusts that were carrying on a business to pay tax at the company tax rate and distribute
the surplus to beneficiaries. This suggestion however is perhaps not as simple since it
would further complicate an already difficult system by creating different classes of trusts
that are taxed at different rates.
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•

Some participants argued against reform altogether on the basis of the following:
•

Most taxpayers were compliant and that the trend is towards greater compliance. As
such, the system should not be changed on the basis of a minority of egregious cases.

•

The ATO already has sufficient powers under Part IVA to pursue the cases at the
margins.

•

The proportionate approach established in the Bamford case is the correct approach
and reflects what beneficiaries should receive and hence should remain unchanged.

•

If there was broad based change, there would be a need for complicated transition
arrangements. This would result in greater complexity and confusion.

In general, there was little interest in bringing about significant reform. Despite its complexity,
there were no obvious solutions to the issues identified by participants that wouldn’t create other
issues. Further, the nature of the current system creates a secure role for practitioners due to its
complexity and the necessary expertise required to successfully navigate the system.

9.4 SUMMARY OF FINDINGS AND IMPLICATIONS FOR THE TAXATION OF TRUSTS
•

Trusts are an incredibly flexible legal relationship/instrument and create a unique set of
challenges in relation to taxation. The participants agreed that the current system is too
complex, yet were hesitant about the prospect of reform.

•

The legal complexities were seen to arise due to several reasons. However the source
of most tax avoidance issues is the separation between distributable income and net
income of the trust, coupled with the proportionate approach confirmed in the FCT v
Bamford (2010) case. The Bamford case itself was not seen by practitioners as having a
significant impact on the use (misuse) of trusts in Australia. Most practitioners argued
that the Bamford case resulted in the correct decision being made particularly in relation
to the proportional approach.

•

The trust deed, while being a flexible instrument, provides many challenges from an
administration point of view as discussed in section 3.1. Without some form of regulatory
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oversight of trusts and/or trust deeds further complications are likely to arise in terms of
the administration.

The notion of unpaid present entitlements continues to pose challenges for practitioners
and the ATO alike. Also problematic are the streaming rules in relation to capital gains
and dividend income. These aspects of the current regime result in legal as well as
administrative complications.
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•

•

•

In relation to tax avoidance, most of our participants argued that extreme cases were
rare. However as we have demonstrated in the quantitative analysis (see Chapter 3),
the potential remains for widespread misuse of trusts to artificially contrive differences
between distributable income and net income, and engage in tax avoidance behaviour.
Additionally, the ability to create income mismatches does not apply to other legal
forms/entities such as companies or partnerships.
Participants generally held the view that the ATO has at present sufficient powers under
Part IVA of the ITAA 1936 to investigate what they referred to as ‘egregious cases’ of tax
avoidance through the use of trusts. In practise however, as one participant pointed out,
actions taken by the ATO using Part IVA are often a last resort, potentially suggesting
that such cases are unlikely to succeed due to the difficulties in proving that the
schemes used by the taxpayer are primarily for tax avoidance rather than
business/financially geared which is the fundamental requirement for invoking Part IVA
of the ITAA 1936.

•

Most of the participants argued that the disparity between the corporate tax rate and the
top marginal tax rate was the driver behind the use of trusts. While this may be the case,
the merits of lowering the top marginal rate or increasing the corporate tax rate must be
carefully deliberated.

•

Most if not all high net wealth and wealthy groups utilise multiple trusts and companies
within their structures. In many cases it was suggested that one of the aims is to reduce
the effective tax rate to the corporate rate of 30%.

•

Participants suggested a number of potential changes to the trust tax law including:
o A withholding tax regime similar to that in place for salary and wage earners.
o Taxing the trust/trustee as an entity and maintaining the current flowthrough
features of trusts.

•

The current regime in Division 6 is complex and the nature of trusts as they are used in
practice presents challenges for the ATO to successfully audit the large numbers of
cases of tax avoidance involving trusts. In the context of a self-assessment taxation
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system, trusts appear to provide taxpayers with enormous flexibility with limited statutory
oversight and accountability.
The current tax treatment of trusts creates a disparity between the tax treatment of
salary and wage earning taxpayers and high net wealth individuals and those who derive
business income through trusts. In section 7 of this report we compare and contrast
Australia with four other common law jurisdictions.
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•
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10 CONCLUSION
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This report presents the findings of an investigation commissioned by the Australian Taxation
Office (ATO). The findings contribute to the objectives of the Tax Avoidance Taskforce – Trusts
in three main ways:
1. This is the first report which analyses ATO de-identified data, relating to various discreet
groups of taxpayers and reveals the extent of the inherent risks in the current taxation of
trust regime.
2. Critically reviewing how other common law jurisdictions (a) tax trusts (with a particular
focus on jurisdictions with similar legal systems to Australia), (b) deal with similar tax use
of trusts (c) deal with similar issues that arise from the interaction of tax and trust law
and (d) regulate trusts.
3. Assessing known commercial and legal matters that are relevant to the use of trusts and
have an impact on tax administration.

Given the large and complex nature of the law in this area, the investigation focused on five key
areas:
1. Taxation issues arising from Division 6 of ITAA 1936, focussing on mismatches between
trusts’ distributable income and net income of the trust estate –referred to in our report
as the income tax shuffle.
2. Complex trust distributions, including distributions between trusts.
3. Non-lodgment of trust tax returns and the difficulties that arise for tax administrators.
4. Australia’s international obligations under CRS, FATF and FATCA and implications for
the taxation of trusts regime.
5. A comparison of the taxation regime for trusts in comparable jurisdictions. The countries
included in the analysis are the United States, United Kingdom, New Zealand, and
Canada.

Complementing this focus was consideration of unauthorised legal practice by tax agents.
Three modes of investigation underlie this investigation: a doctrinal evaluation of relevant
taxation laws, a quantitative analysis of ATO data and depth interviews with industry
practitioners.
The main findings include:

The Income tax shuffle exploits the differences in definitions of income under trusts law and tax
law. Beneficiaries are made liable for tax on the amounts which they do not receive. This results
in a separation of economic and tax outcomes.
The major indicator of an income tax shuffle, present in every case, is that a trust has a smaller
amount of distributable income than net (taxable) income, however it should be noted that there
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may be other explanations for this indicator. Five income tax shuffle case studies provided by
the ATO were analysed as part of the investigation. The estimated tax leakage, featuring 18
arrangements and an income amount of $729 million, was $195m.
More generally, analysis of de-identified trusts’ tax return information revealed:
There is strong evidence of income mismatches.
Distributions to company beneficiaries accompanied by franking credits to permanently
limit the tax liability and cap the tax rate at 30%.
On average, ‘loss-making’ company beneficiaries received 22% of trust total distributions
while ‘non-loss-making’ company beneficiaries received only 14%.
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•
•
•

Several case-based scenarios were conducted to estimate the potential size of total tax revenue
being sheltered. Conservative estimates indicate between $672 million to $1.2 billion of tax
revenue could be being sheltered annually. Less conservative estimates suggest the amount of
tax sheltered could be several billion dollars which will be further inflated as the corporate tax
rate decreases.
In summary, the findings demonstrate that orchestrating income tax shuffles can be particularly
advantageous for high wealth individuals. Further, in some cases there appears to be intent to
construct complex trust arrangements.
Complex distributions between trusts were also examined. It was observed that taxpayers can
derive income from trusts in convoluted ways in order to defer, reduce or extinguish tax
liabilities.
Four key traits, based on ATO case studies were evident:

1. Multiple trust structures: Chains of trusts make it difficult for the ATO to identify the
ultimate beneficiaries to assess. “Circular entitlements” are an extreme example
whereby at least two trusts make each other presently entitled. Analysis of ATO data
indicated that one in every five trusts distributed beyond two levels. Further that the
distributions are growing and five tier deep trust chains were not uncommon.
3. False present entitlements: Low-taxed and tax-preferred entities – charities, tax
exempts, loss companies and ‘bucket companies’ - agree with existing trust
beneficiaries that they will become trust beneficiaries and transfer the (low-taxed)
distributions they receive in that capacity, less a service fee.
4. Association with income tax shuffles: Income tax shuffles seem to be a common
feature of complex distributions, in particular added complexity aids individuals in having
arrangements whereby a trust’s trusts law income happens to be less than its tax law
income, or a distribution that is made to an unlikely tax exempt or corporate beneficiary.
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5. Income re-characterisation arrangements: Provisions of the Tax Act may be
manipulated through the use of trusts in complicated transactions. For example,
substitution of income character to achieve a lower rate of withholding tax for nonresident beneficiaries.
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These types of arrangements make it difficult to levy the correct tax burden on the appropriate
ultimate beneficiary or entity. As well as increasing the level of tax sheltered, it puts a heavy
burden on ATO administrative resources tasked with unravelling money flows so that
appropriate tax liabilities are realised.

A complicating administrative challenge is the non-lodgment of trust tax returns. The
Commissioner has limited sources of information on trusts and these are insufficient given the
increasing complexity surrounding their (mis)use.
The findings demonstrate that the lack of information, in relation to trusts, their composition and
trust deeds, presents administrative as well as compliance monitoring challenges and is a major
problem.
Analysis of ATO data revealed that different types of trusts have different lodgment patterns.
However, there was no way of corroborating this given the lack of information available. The
limited information is not just a domestic concern as Australia is party to a number of global
initiatives including the OECD’s CRS standard, the Financial Action Task Force as well as
FATCA.
A review of Other Common Law Jurisdictions revealed that in the United States and Canada,
tax on trust income (including capital gains) is attributed to trustees at a high marginal rate
subject to the trustees’ being entitled to a deduction for income distributed or distributable to
beneficiaries. New Zealand trustees are taxed on trust income at a 33% rate amounting to a tax
credit for beneficiaries to whom the income is distributed. Difficulties associated with the
Australian ITAA36 s97 present entitlement formula are avoided in those jurisdictions.
Canadian capital gains tax charges occur when property is transferred to a trust, when trust
property is disposed of and, as an anti-deferral measure, every 21 years all the property of a
trust is deemed to be disposed of unless it has “vested indefeasibly”. In Australian terms, this
means that the subsisting assets of discretionary trusts (before appointment) will be taxed once
every 21 years — limiting some of the remarkable immunities of the Australian discretionary
trust.

Non-lawyer tax agents (and accountants) are known to regularly advise their clients about trusts
and supply trust deeds. It is questionable whether they are able to perform this work without
appropriate legal expertise. Analysis of the Tax Agents Services Act 2009 and state-law Legal
Profession Acts indicates that tax agents may not be authorised by federal law to engage in
legal practice as unqualified persons, contrary to state-law prohibitions.
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Depth interviews of 10 industry practitioners exploring the behaviours and attitudes surrounding
the use of trusts complemented the investigation. Key insights from these interviews include:
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• Trusts provide flexibility in terms of structuring businesses and tax affairs when
compared to establishing companies or partnerships.
• Trusts are viewed as useful vehicles for asset protection and estate planning since
legal ownership and beneficial ownership are separated.
• Most if not all high net worth and wealthy groups utilise multiple trusts and companies
within their structures. In many cases it was suggested that one of the aims is to
reduce the effective tax rate to the corporate rate of 30%.
• Most participants claimed that extreme cases of tax avoidance were rare.
• Participants’ suggested reform could include a withholding tax regime similar to that in
place for salary and wage earners or taxing the trust/trustee as an entity and
maintaining the current flow through features of trusts.

In conclusion, this report has identified a number of focus areas for future consideration.
However, suggestions of how these areas could be addressed is beyond the scope of the
report.
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Appendix A:
Australia

A Detailed Background of Taxation of Trusts in

Trusts
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1.
Anglo-Australian trusts are fiduciary relationships concerning property. Trustees hold
property for the benefit of beneficiaries or for purposes enforceable by law. Trusts are not legal
entities. Rights and liabilities attributable to trusts are incurred by trustees and not beneficiaries.
2.
Trusts can be fixed or non-fixed. Beneficial interests in fixed trusts are held in specific
shares for identifiable persons or purposes. Unit trusts normally (but not always) contain fixed
beneficial interest shares proportionate to unit-holdings. Non-fixed (or discretionary) trusts
empower the trustee or some other person with a discretion to determine (1) beneficial interest
shares in particular trust distributions; and (2) whether and when distributions should be made.
Some unit trusts are a hybrid of these fixed and discretionary trust characteristics.
3.
Express trustees in Australia are often empowered to carry on business with some or all
of the trust property. The trust is primarily a commercial phenomenon.
4.
Australian commercial trusts in Australia are often used as an alternative to incorporated
business vehicles. There are a number of reasons for this. First, enterprise profits “flow through”
trusts and are taxed to beneficiaries in a way sometimes considered to be more tax-efficient
than taxation of corporate profits at corporate entity level. Secondly, amounts distributed by
trustees to beneficiaries generally retain the character which those amounts had in the hands of
the trustees. Thirdly, limited liability advantages associated with incorporation can mostly be
obtained through the use of corporations as trading trustees.

5.
The great majority of trusts in Australia are discretionary in form.336 Beneficiaries of
discretionary trusts are not entitled to any knowable share of a trust’s income or capital gains
prior to the occurrence of trustee determinations to make a particular distribution. Trustees of
discretionary trusts (or persons with the authority to determine beneficial interests) are subject
to minimal trusts-law control in the exercise of their powers to distribute the assets or income of
discretionary trusts.

336

Source ATO Statistics, 2013-14 accessed 3 March 2017. Trusts, Table 4. See Figure 1 above at
[1.1].
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The purpose of trusts
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6.
Australian trusts are used primarily for asset protection, tax planning and sucession
purposes. Trusts became a common vehicle for investment and small business enterprises in
the 1960s. There was, at this time, a perceived double taxation of companies and shareholders.
7.
Discretionary trusts facilitate conduit taxation and income-splitting within closely-held,
family groups. Persons eligible to benefit from trusts’ discretionary distributions are usually
described in classes of persons who share a family relation to the trust founder or to “Special
Beneficiaries”.
8.
Asset protection is a subordinate purpose of the trust. Many of the benefits of limited
liability associated with corporations are available to trusts which have corporate trustees.
Personal liability for engagements entered by trusts is assumed by corporate trustees, not trust
creators or beneficiaries — subject to a limited equitable jurisdiction which attributes trustee
liabilities to beneficiaries who receive trust distributions and to statutory provisions which
impose trustee liabilities on trustee corporation directors.
9.
Estate planning is another subordinate purpose. Unlike Britain or the United States of
America, Australia does not have the estate or inheritance taxes which replicate the founding
conditions of trusts in early modern Britain. Death in Australia does not trigger a capital gains
tax liability in the way that it does in Canada. However, Australian testamentary trusts may be
planned to derive and distribute the income of a deceased estate. Ownership of a deceased’s
assets may be re-structured tax-fee through use of the CGT roll-over on death.
10.
Business arrangements may be conducted with a high degree of flexibility through the
trust device. There is no public register of trusts, nor annual fee to maintain the entities.
Insolvent trusts may be free to trade on whilst corporate trustees are unable to pay their debts.
A complication has arisen with the introduction of “discretionary trust surcharges” for land tax in
some Australian state and territory jurisdictions.
The taxation of trusts

11.
The trust-taxing scheme of Division 6 of the Income Tax Assessment Act 1936 (“the
ITAA36”) is based in ideas of entitlement and proportion.
12.
The default position is that tax liabilities flow-through trusts to “presently entitled”
beneficiaries who bear the first and final liability to pay tax on trust income. Trustees pay tax at
individual rates on the income of certain tax-preferred trusts and trusts for beneficiaries who are
presently entitled subject to a legal disability. Tax at the highest marginal rate is paid by trustees
on income to which no beneficiary is presently entitled.
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13.
The formula is expressed in ITAA36 ss97-99A. Pursuant to s97, beneficiaries pay tax on
shares of a trust’s tax-law “net income” which correspond to their trust-law entitlement to the
“income of the trust estate”. Entitlements are expressed as proportions. Beneficiaries’ are liable
to pay tax on the proportion of a trust’s taxable net income which equals the proportion of their
trusts-law entitlement to income of that trust (see Federal Commissioner of Taxation v Bamford
(2010) 240 CLR 481). The scheme is elegant. Tax liabilities are measured by trusts-law
concepts.

14.
Trustees of trusts are taxed in a residual way. Where presently entitled beneficiaries are
under a legal disability (i.e., when beneficiaries are disabled), s98 provides that trustees pay tax
for such persons at their appropriate individual rates. Where a trust results from a will or
intestacy, from bankruptcy or in certain other tax-preferred circumstances, s99 provides that
trustees are liable for tax on trust income at the rates applicable to individuals. Where there is
no presently entitled beneficiary and the income is accumulated, s99A provides that trustees
pay tax on a trust’s net income at the highest marginal rate.
15.
ITAA36 s101 deems discretionary trust beneficiaries to be presently entitled to the extent
that they are paid in exercise of a dispositive discretion. If the discretion is not exercised in a
particular tax year, or trust income or gains are accumulated, s99A taxes trustees at the highest
marginal rate (in the absence of prior year losses carried forward).

Character retention and the source of trust income:

16.
Trust income assessed to tax in the hands of a presently entitled beneficiary may retain
the character that the income had when it was derived by the trustee: Charles v FCT (1954) 90
CLR 598. This followed from the High Court’s conclusion in that case that certain trust
beneficiaries had “a proprietary interest in all of the property which for the time being is subject
to the trusts of the deed”. The same proprietary conclusion was not drawn in CPT Custodian Pty
Ltd v Commissioner of State Revenue (Vic) (2005) 224 CLR 98. In CPD Custodian, where the
High Court concluded that the unit holders had no rights to any trust property and were entitled
to trust income distributions only after the exercise of trustees’ powers to withhold trust income
for various purposes. Consequently, unit holders may not enjoy beneficial ownership of unit
trust property “at least in some statutory contexts”: Jacobs at [3.12].

17.
Where a beneficiary’s proprietary interest in trust property is found to exist, the character
retention conclusion in Charles v FCT will apply. On one view of what Charles’s case case
decided, income distributed by the trustee to beneficiaries of a simple fixed trust retains the
character which the income had when derived by the trustee in the absence of a contrary
indication.
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18.
Statutory streaming rules applicable to the treatment of capital gains accruing to trusts in
ITAA97 Subdiv 115-C have confirmed that capital gains accruing to trusts are assessable as
capital gains in the hands of “specifically entitled” beneficiaries. ITAA97 Subdiv 207-B provides
that franked distributions and franking credits flow through trusts to beneficiaries who are
specifically entitled to franked distributions. Pursuant to Divisions 275 and 276, Managed
Investment Trusts and Attribution Managed Investment Trusts in may elect that statutory
streaming rules qualify income distributed to relevant beneficiaries.
19.
Provisions assigning a geographical source to income flowing through trusts are
contained in ITAA36 s-s6B. Sub-sec 6B(1) provides that income derived by a beneficiary has
the character of dividend income if the beneficiary was the beneficial owner of the share in
respect of which the dividend was paid or the income is otherwise attributable to the dividend.
Income derived by a beneficiary will have the character of passive income or interest income if
the income “represents” the passive or interest income or is otherwise attributable to it: s-s6(1A)
and s-s6(2). Distributed trust income will be deemed to be income from a particular source if the
beneficiary derived the income by reason of being beneficially entitled to an amount derived
from that source or the income is otherwise attributable to income derived from that source: ss6B(2A).

Following trust distributions and associated tax liabilities:

20.
“Ability to monitor the tax equation” is dealt with under this heading. Trusts law supplies
an interesting analogue. Misappropriated trust property can be traced into substituted forms
through equity’s remedy system. Persons who have handled, received or converted that
property can be identified. Allegations of fraud activate the right to trace. Misappropriated trust
funds can be traced, for example, into the reduction of mortgage liabilities or the purchase of
other property in the name of a corporation or a wrongdoer’s spouse. Value can be followed
through digital transactions in and between multiple jurisdictions and tax havens.
21.
Tax fraud even amounting to dishonesty will not activate the trusts law right to trace
under existing law. Distributions made to eligible beneficiaries and between trusteebeneficiaries not contrary to civil or criminal law are currently outside the tracing procedure.
Nevertheless, the law of tracing is developing. Claims to trace are now upheld even though
persons can show no beneficial interest in the subject property.
22.
Australian taxation law provides several means of following complex trust distributions
and attaching tax liabilities to taxpayers associated with trusts.
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Closely held trusts, TBs and TB non-disclosure tax:
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23.
Division 6D of the ITAA36 is part of an anti-avoidance regime applicable to the trustees
of closely held trusts which distribute shares of untaxed or tax-preferred income to beneficiaries
which are trustees of other trusts. Distributing trustees are required to provide the ATO with a
“correct TB statement” which identifies final recipients. In default of compliance, the Taxation
(Trustee Beneficiary Non-disclosure Tax) Act 2007 imposes tax on the distribution at the highest
marginal rate.

Diverted trust income —“tax avoidance agreements”

24.
Division 9C of Part III of the ITAA36 may be applicable where taxpayers exploit the
status of tax-exempt entities by transferring property to those entities in return for the receipt of
agreed tax-exempt consideration. Income taxable at the highest or a high marginal rate may be
thereby diverted from taxpayers to tax-exempt entities. The Division empowers the
Commissioner to impose tax at the highest marginal rate on the tax-exempt entity to the extent
that the consideration the entity pays exceeds the consideration that could be expected to be
paid by a person who was not exempt from tax.

Trust stripping – “reimbursement agreements”

25.
ITAA36 s100A may be applicable where trustees divert (or “wash”) trust income through
distributions to third party beneficiaries who have trust losses, low tax rates or exempt status.
Original trust beneficiaries benefit from the diversion of income when they receive equivalent
payments, property or services from the third party beneficiaries (less transaction fees). A
common form of trust-stripping reimbursement involves the presently entitled third party
beneficiaries (or their associates) settling capital sums in other trust estates for the benefit of
original beneficiaries. ITAA36 s100A empowers the Commissioner to deem a third party
beneficiary not to be presently entitled if the present entitlement arose out of a “reimbursement
agreement” (defined to include a formal or informal arrangement or understanding, whether or
not enforceable) whereby the third party beneficiary pays money or transfers property to other
persons. The result is that no beneficiary is presently entitled and the diverted income is
assessed pursuant to ITAA36 s99A.
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Trusts and diversion of income to superannuation funds
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26.
Self-managed superannuation funds (SMSFs) may derive concessional-taxed income
which represents a disproportionately large return on the SMSF's investment in the trust and/or
the exclusion of other trust beneficiaries (TA 2008/4). The SMSF's income will then be taxed
under ITAA97 Subdiv 292—C as "non-arm's length income" under s-ss295-550(4) and 295550(5) on the basis that the SMSF and the trust were not dealing with one another at arm's
length and, in case of a fixed trust, the SMSF did not acquire the interest in an arm's length
transaction and the amount of the relevant income was more than might be expected had the
parties dealt with each other at arm's length.
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Where subscripts j, t indicate each company (as a beneficiary) and each year.
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The Proportion Franked Income (P_FrankCredit) is then calculated by dividing franking credit
(COY_FC_54D) by the total income declared by the company (Total Income).

̴ܲݐ݅݀݁ݎܥ݇݊ܽݎܨǡ௧ ൌ

ை̴ி̴ହସೕǡ

(5)

்௧ ூೕǡ

If the franking credit received from the company is to cover all the tax liability associated with
the share of the income from its trust resulting in zero tax paid, then the whole distribution is
franked at a rate equal to the corporation tax or P_FrankCredit equals to 30%.

Trust distributions to loss company beneficiaries

A third comparison is whether or not trust income is being diverted to loss-making companies
who can either offset the income against their losses (current or prior years’ losses); or are
about to go out of business that they have no capacity to pay their tax liability. We note that it is
not possible for us to detect whether a loss-making company beneficiary was subsequently
wound up. However, case studies provided by the ATO to the research team indicate that such
practices do exist.

To investigate whether trust income is being distributed to loss-making companies, we will need
to identify whether any given beneficiaries are companies and whether they are reporting a loss
in their company tax return in the prior and relevant year. This is done through four essential
steps:

Step 1: To calculate total trust income, The Trust Distributable Income (Label 53A: Income Trust
Estate) provided to each individual beneficiary in the Beneficiary dataset is used. For each
income year and each available entity identifier (i.e. Rltd_Enty_scrambled_id), the Label 53A
information is summed to provide the ‘Total Trust Distributable Income’ and this value is
reported for all beneficiaries (i.e. Beneficiary_scrambled_id) associated with the relevant entity.
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Step 2: A data linkage procedure is performed to merge the ‘Total Trust Distributable Income’
into the Trust dataset. This is done by matching 'Beneficiary_scrambled_id' and 'Income_Year'
in the beneficiaries’ dataset with the relevant 'rltd_enty_scrambled_id' and 'year' in the Trust
dataset. Through this linkage, each entity that is identified as a beneficiary in the Trust dataset
is provided with the ‘Total Trust Distributable Income’ associated with their relevant trust entity.

Step 3: The dataset is then filtered to include only companies and the proportion of total
distributions to a given company is calculated as:
̴ܲ݊݅ݐݑܾ݅ݎݐݏ݅ܦ̴ܻܱܥ௧ ൌ

̴ܱܰܫܷܶܤܫܴܶܵܫܦ̴ܻܱܥܧ௧
σ ̴ܷܴܶܵܶܧܯܱܥܰܫͷ͵ܣ

Step 4: We classify and filter companies to separate those that made current or prior year
losses and those that either broke even or made a profit. To identify a company beneficiary that
made a current year income loss, Company total income or loss (Label 7T) variable is used.
The above calculations are completed for 674 companies identified as making a loss and
19,186 companies identified as either breaking even or making a profit (total 20,460
companies).

To investigate whether trusts distribute trust income tax liabilities to company beneficiaries who
have carry forward income losses, Label 13U: Company Tax Losses Carried Forward, is used
instead to determine whether a company is a loss-making company, and the proportional
distributions to loss-making and non-loss-making companies is compared. To this end, 2210
incidences of carry forwards losses are identified in the data and compared to 1059 incidences
where no carry forward loss was recorded.

Trust distributions to bucket company beneficiaries

A fourth comparison is whether trusts distribute income to company beneficiaries with no
economic activity aside from receipt of trust distribution. In such a case, companies where
information from Label 6E: Company distributions received from trusts equals information from
Label 7T: Company Tax Return are identified as “Bucket Companies”. The analysis is
conducted utilising the same procedure as in Section 1.3.3.3 above except for Step 4, bucket
companies are filtered by comparing Label 6E and Label 7T. Only 59 “Bucket Companies” are
identified and are compared against 3,210 other companies that do not meet the criteria.

Page 197 of 209
This is an independent report commissioned by the Australian Tax Office. Interpretations and
opinions expressed should be ascribed to the authors only.
197

Appendix C: Income Mismatch Analysis
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Figure 1 investigates the association between capital gains made in the relevant year and the
differences between distributable income and net income of the trust for each of the group types
while Figure 2 presents the same data split by year. Figure 3 presents the tax revenue loss
simulations across Bamford Shuffle prevalence scenarios.In these graphs, cases where either
an income mismatch did not exist or when there was no net capital gain are removed.

It was noted in Chapter 3 (section 3.5.4) that when an increase in the positive difference
between net income of the trust and distributable income (i.e. net income > distributable
income) is associated with increasing capital gains providing strong evidence to support the
assertion that the income mismatch is closely associated with capital gains made by the trust.
This relationship appears to hold for a visual inspection of the beneficiary sub-groups with the
one-to-one relation being less clear but still evident for the ‘PHWI’ category. As noted before,
when net income of the trust and distributable income becomes negative (i.e. net income <
distributable income), this is still associated with increasing capital gains for all beneficiary
subgroups.
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Source: Prepared by RMIT University using ATO data

This is an independent report commissioned by the Australian Tax Office. Interpretations and opinions expressed should be ascribed to the
authors only.

Page 199 of 209

Figure 1: Scatterplot of the Difference in Trusts Law and Tax Law Income Reported against Trust Net Capital Gains by Beneficiary
Type
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Source: Prepared by RMIT University using ATO data

This is an independent report commissioned by the Australian Tax Office. Interpretations and opinions expressed should be ascribed to the
authors only.
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Figure 2: Scatterplot of the Difference in Trusts Law and Tax Law Income Reported against Trust Net Capital Gains by Beneficiary
Type and Year
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FIGURE 3 TAX REVENUE LOSS SIMULATIONS ACROSS BAMFORD SHUFFLE PREVALENCE SCENARIOS

Source:
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Appendix D - Beneficial ownership of trust property and the
shape of an Australian trusts’ registry
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A trusts registry which complies with FATF requirements in FATF Guidance: Transparency
and Beneficial Ownership (October 2014) must in the first place identify the beneficial
owners of trust property. The Report at [6.3.3] has highlighted difficulties with identifying the
beneficial owners of property held by many Australian trusts.
The following definition in the Money Laundering, Terrorist Financing and Transfer of Funds
(Information on Payer) Regulations 2017 (UK) (Money Laundering Regulations) provides
a recent example of a UK provision which identifies the beneficial owners of trust
property..337 The Money Laundering Regulations broadly adopt the “beneficial ownership”
definition in the Fourth EU Money Laundering Directive, which in turn adopts the FATF
Revised Recommendations of 2012.338
Meaning of beneficial owner and similar arrangements

6.—(1) In these Regulations, "beneficial owner", in relation to a trust, means each of
the following—
(a)
the settlor;
(b)
the trustees;

337

The regulations were made pursuant to the Financial Services and Marketing Act 2000 (UK)
and came into force on 26 June 2017. Their context is "money service businesses" carried on
in the UK by credit institutions, financial institutions, auditors insolvency practitioners, external
accountants, tax advisors, legal professionals, trust or company service providers, estate
agents, high value dealers and casinos: see s-s3(1) and 8(1).

338

Art 3(6)(b) of the EU Fourth Directive defines the “beneficial owner” of a trust to mean:
i.
the settlor;
ii.
the trustee
iii.
the protector (if any);
iv.
beneficiaries or where these have yet to be determined, the class of persons in
whose main interest the trust is set up or operates;
v.
any other individual exercising control over the trust.
Information is accessible to any taxation or law enforcement authority in an EU state. The
proposed Fifth Anti-money Laundering Directive will provide wider access to registered
information, including by access by creditors and former spouses. See Martyn Nouwen “The
European Code of Conduct Group becomes increasingly important in the fight against tax
avoidance: more openness and transparency is necessary” (2017) 45 Intertax 138 at 146147; Dr S Wong “The implications of the 4AMLD for trusts in the UK” (unpublished paper
delivered at “The use and abuse of trusts and other wealth management devices” conference,
Singapore, 27-28 July 2017).
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(c)

the beneficiaries, or where individuals benefiting from the trust
have not been determined, the class of persons in whose main
interest the trust is set up, or operates;
any individual who has control over the trust.
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(d)
(2) . . .
(3) In paragraph 1(d), "control" means a power (whether exercisable alone,
jointly with another person or with the consent of another person) under the trust
instrument or by law to—
(a)
dispose of, advance, lend, invest, pay or apply trust property;
(b)
approve proposed trust distributions;
(c)
vary or terminate the trust;
(d)
add or remove a person as beneficiary or to or from a class of
beneficiaries;
(e)
approve the appointment of an agent or advisor;
(f)
appoint or remove trustees or give another individual control
over the trust;
(g)
resolve disputes amongst the trustees;
(h)
direct, withhold consent to or veto the exercise of a power
mentioned in sub-paragraphs (a) to (g).
(4) For the purposes of paragraph (1)—
(a)
where an individual is the beneficial owner of a body corporate
which is entitled to a specified interest in the capital of the trust
property or which has control over the trust, the individual is to
be regarded as entitled to the interest or having control over
the trust; and
(b)
...
(5)
...

The provision is an instance of UK statutory overreach which is unlikely to be enforceable in
the context of Australian trusts.

First, settlors may be nominal persons or persons of limited solvency. The role of trust
settlors has been de-natured and trivialised in Australia.339 Settlors usually have a ministerial
function in trust creation and they are not the parties who capitalise Australian trusts.
Contributors to Australian trusts perform the role that settlors perform in other trusts-law
jurisdictions. Paragraph 6(1)(a) is inappropriate for Australian conditions.
Secondly, trustees may be nominal persons or persons of limited solvency. Companies
capitalised with $2 and which have no financial capacity are in many cases the trustees of
Australian trusts. Nor is there a reliable pathway to trustee liability. Access to trust assets

339

The pantomime whereby trusts come into existence through a $10 settlement made
by a clerk has been endorsed by High Court of Australia: see J Glover “Nominal or
‘dummy’ settlors: is it time to reform the law of trusts?” (2012) 6 Journal of Equity, 19,
27-28.
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may be blocked for defaulting trustees and for creditors subrogated to both defaulting and
non-defaulting trustees’ rights.340
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Thirdly, beneficiaries may be too numerous to assess and, in most cases, will be persons
who have no access to a given trust’s assets prior to a trustee’s appointment in their favour.
This refers to the design feature of the discretionary trust both in the UK and Australia that
eligible beneficiaries have no ownership interests in or access to trust assets until they
become the appointees of trust assets. After appointments are made, beneficiaries still do
not beneficially own any of the assets of discretionary trusts. Instead, beneficiaries to whom
appointments are made beneficially own the property distributed to them and property
retained for them by the trustees under new fixed trusts dating from the time of the
appointment. Neither the appointees nor eligible beneficiaries enjoy ownership interests in
the unappointed property of a discretionary trust.341
Attribution of "beneficial ownership" to eligible beneficiaries of discretionary trusts and
eligible beneficiary classes may create an unworkable category of beneficial ownership.
There is a serious problem of over-inclusion. The result resembles a tontine — that is, a fund
subscribed by many persons which inures to the benefit of the last surviving subscriber.
Eligible classes of relatives grow exponentially over time. Ownership interests will be
multiplied on a logarithmic scale if each member of an eligible class is ascribed with
beneficial ownership of the totality of trust assets..342

Taxpayers who are discretionary trust beneficiaries may assert that it is unjust to tax them on
attributed ownership of discretionary trust property simply because they are eligible to
receive appointments of that property before appointments are made. Eligible beneficiaries
have no more than the hope of appointments. 343 Directing a trustee to appoint to one
beneficiary rather than another is a “fraud upon a power” and an illegal act.344 Classes of

340

See Ford & Lee: The Law of Trusts 4 edn (looseleaf and online), at [14.3030]: no trustee
indemnity for liabilities improperly incurred; and [14.3930]: creditor subrogation to trustees’
rights against beneficiaries can be barred in Vic, SA, Tas and possibly NSW.

th

341

“Unpaid present entitlements” is a term used for Australian federal income tax purposes to
describe the fixed interests of appointees in property retained by trustees.

342

Given that the eligible class of a discretionary trust in Australia typically is not closed and
comprises the relatives of one or more “Primary Beneficiaries”; generally, see above at [1.1].

343

Cheekily, some Australian discretionary trusts nominate the “Commissioner of Taxation” as
an eligible beneficiary.

344

See G Thomas Thomas on Powers 2 edn (2012), [9.04]-[9.06], [9.119]-[9.120]; J Glover
“Discretionary trusts, fiduciary duties and the Family Law Act: has the Family Court acted
beyond power?” (2000) 14 Australian Family Law Journal 180, 206-209.

nd
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eligible beneficiaries "in whose main interest the trust was set up" may be very large and
include persons numbered in hundreds of thousands, or billions.345
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Fourthly, trust controllers are perhaps the likeliest persons to whom the "beneficial
ownership" of trust property could be attributed. Sub-regulation 6(3) of the Money
Laundering Regulations defines “control” in terms of the powers reserved to the appointors,
governors or guardians of many discretionary trusts who direct, withholds consent to or veto
another’s exercise of the powers enumerated in sub-reg 6(3). Identifying that controlling
person will sometimes be problematic. Where “control” over a trust is exercised by a body
corporate, sub-reg 6(4) provides that the “individual” who is “the beneficial owner of the body
corporate” will be the trust controller. 346 Such an individual might become practically
impossible to find in an on-shore chain of companies, trusts and nominees. Ultimately,
control might be exercised by an unnamed foreign resident who is not amenable to the laws
of the taxing jurisdiction.
The Money Laundering Regulations (UK)

Taxation obligations imply trustee registration liabilities under the UK Money Laundering
Regulations. A "relevant trust" in sub-reg 44(13) is one where the trustee is liable to pay
taxes in the UK including income tax, capital gains tax, inheritance tax, stamp duty and land
tax.
Pursuant to sub-reg 44(1): "Register of beneficial ownership" of the Money Laundering
Regulations, HMRC Commissioners "must maintain a register of beneficial owners of
taxable trusts".347 Trustees of "relevant trusts" must also provide the following categories of
"specified information" described in sub-reg 44(4):
(a) the name of the trust;
(b) the date on which the trusts was established;
(c) a statement of accounts of the trust, describing the trust assets and identifying the
value of each category of the trust assets (including the address of any property held
by the trust);
(d) the country where the trust is considered to be resident for tax purposes;
(e) the place where the trust is administered;
(f) a contact address for the trust; and,

345

E.g., see Re Manisty’s Settlement [1974] Ch 17, where Sydney Templeman J (later Lord
Templeman) upheld the validity of a discretionary trust embodying a mere power where the
class of eligible appointees included the whole world except the trustee and persons
contributing to the settlement (thus excluding UK CGT and CTT liabilities).

346

Regulation 5 provides a formula for establishing a formula for establishing the beneficial
owner of a body corporate which is specific to the terms of the Companies Act 2006 (UK) and
UK stock listing rules.

347

Considered at [6.3.4.1].
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(g) the name of any advisors who are being paid to provide legal, financial, tax or other
advice to the trustees.
Sub-regulation 44(8) places a continuing obligation on the trustee of a “taxable relevant
trust”, who must:
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(a) if the trustee becomes aware that any of the information provided to the
Commissioners under paragraph (2) [referring to the above] has changed, notify
the Commissioners of the change and the date on which it occurred before the
end of the tax year in which the change occurred; or
(b) if the information provided under paragraph (2) has not changed, notify the
Commissioners of that fact before the end of any tax year in which the trustees
are liable to pay UK taxes.

Registration and disclosure of foreign trust particulars (NZ)

From 21 February 2017, the NZ Commissioner of Taxation is required to maintain a register
of foreign trusts and of New Zealand-resident trustees of foreign trusts. The register was
recommended in a review of foreign trust practices which followed the 2016 disclosures in
what became known as the “Panama Papers”.348 The fact that New Zealand’s foreign trust
rules functioned so that New Zealand “could be used as a tax haven was well known
amongst the court’s tax professionals,” according to one commentator, “but until recently it
attracted little interest.”349

New Zealand’s trusts register does not apply to the large number of domestic trusts
employed within that jurisdiction.
Resident foreign trustees are now required to register under s59B of the Tax Administration
Act 1994 (NZ) and to disclose:
(a) the name of the trust;
(b) the date, amount and nature of each settlement on the trust . . . ;
(c) the name, email address, physical residential or business address, jurisdiction of
tax residence, taxpayer identification number and connection with the trust of—
(i)
each settlor,
(ii)
each person with power to dismiss a trustee;
(iii)
each person who controls a power in (ii);

348

See NZ Government: Government Inquiry into Foreign Trust Disclosure Rules June 2016 (the
Sherwan Report).

349

See M Littlewood “Using New Zealand trusts to escape other countries’ taxes”, paper
delivered to Singapore conference “The use and abuse of trusts and other wealth
management devices” 27-28 July 2017 and “Foreign trusts, the Panama papers and the
Sherwan Report” [2017] New Zealand Law Review 59.
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each person with power to control a trustee in the administration of the
trust;
(v)
each trustee;
(vi)
for a fixed trust, each beneficiary that is not a minor and each nominee for
a beneficiary;
(vii)
for a fixed trust and a beneficiary who is a minor, the parents or guardian
of the beneficiary;
(d) for a fixed trust and a beneficiary who is a minor, the name, age and taxpayer
identification number of the beneficiary;
(e) for a discretionary trust, details of each beneficiary or class of beneficiaries
sufficient for the Commissioner to determine, when a distribution is made under
the trust, whether a person is a beneficiary; and,
(f) a copy of the trust deed and each document that amends or supplements the
trust deed, and a copy of each document that is the functional equivalent of a
trust deed or amending or supplementing document.
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(iv)

A New Zealand-resident trustee of an unregistered foreign trust is now liable for New
Zealand tax on the trust’s worldwide income. Michael Littlewood, in his paper delivered to
the Singapore conference in July 2017, noted this fact and made some observations about
foreign trust registration. The Sherwan Report proposed a registration fee of NZ$500 per
trust and NZ$500 per year thereafter. The legislation provided for a registration fee of only
NZ$70 and an annual fee of NZ$50.350 Probably the fee imposed did not cover the IRD’s
costs of maintaining the register.
At the end of 2016, Littlewood continued, there were “about 11,750 foreign trusts in New
Zealand”.351 By 1 July 2017, fewer than 3,000 of those trusts had registered. Another 3,000
trusts “had indicated to the Internal Revenue that they did not intend to register. Presumably
they had either been wound up or moved to some friendlier jurisdiction, such as Hong Kong.”
This left 6,000 foreign trusts unaccounted for, which “had either been wound up or shifted to
some other country . . . without informing the IRD”.

350

Tax Administration Act 1994 (NZ), s 59E.

351

M Littlewood Singapore conference op cit.
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Appendix E- Interview Guide – Taxation of Trusts in Australia
Introduction:
We are interested in exploring the use of trusts by your clients. In particular, we would like to
understand what motivates them to set up a trust(s), the advice that they seek from you
when doing so and the taxation issues that are of most concern to them.
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1. Tell us a little bit about your current role.
2. Current issues in relation to operation of taxation laws for trusts in Australia.
a. What do you identify as the key issues in relation to taxation of trusts?
b. Have attitudes/behaviours towards the use of trusts changed in recent times
(probe: especially since the Bamford case)?
Other probes: are private companies being used to cap tax at 30%; what about
the use of non-resident beneficiaries?; do large capital gains create a greater
incentive to engage in a Bamford shuffle?; are trusts increasingly being using in
groups?
3. Clients and their needs (for practitioner interviewees only)
a. What are your clients’ needs/why do they come to you?
Probe: are there tax related reasons for setting up a trust? (there might be other
reasons here as well)
b. Why are people using trusts? Do you recommend the use of trusts? If so why (or
in what circumstances)?
4. Difficulties you experience in relation to administrative and compliance matters.
a. What are the difficulties you face in compliance related matters?
b. How could compliance be improved or made more effective or efficient?
5.

What trends have you observed in relation to the use of trusts by various groups or
entities?
a. What type of clients do you see (HWI, etc)?
b. Has the profile of these clients changed over the last 5 years or so? If yes, then
how?
c. How do you see the use of trusts changing in the next 3-5 years?

6.

Is there anything else that we haven’t asked in relation to the taxation of trusts that you
think is relevant?

7. Additional issues
a. Are there any other participants that you can refer us to?
b. Would we be able to contact you again if we need further clarification?
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